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KAMINS'IEIR.  ledles  and  gentlemen,  ve  are  honored  to  have  vlth  us 
the  Librarian  of  Congress,  vho  vould  llhe  to  say  a  fev  vords  before  he 
has  to  go  to  another  meeting.  Dr.  Mumford. .. 

MUMPORD.  nianh  you,  Kami.  On  behalf  of  the  entire  Library  it  is  a 
pleasure  to  velcome  you,  and  to  greet  you  on  this  occasion.  I  should 
again  like  to  express  our  great  appreciation  for  the  time  and  effort 
vhlch  you  have  given  to  the  subject  matter  of  copyright  revision,  and 
for  the  effort  you  vlU  be  giving  today  and  in  the  future.  I  hope  it 
von't  extend  indefinitely  into  the  future. 

I  understand  that  all  veapons  vere  checked  as  you  came  in;  I  trust  no 
one  has  any  secret  veai>ons.  I  hope  that  there  may  be  seme  unity  and 
harmoisy,  although  I  realize  that  this  may  be  vishful  thinking. 

I  ei^ct  to  be  in  and  out  dxxrlng  the  meeting,  and  I  vlsh  I  could  stay 
for  the  entire  time.  This  previous  comnltment,  vhldi  Mr.  Kamlnsteln 
referred  to,  vas  not  deliberately  prearranged,  although  Mr.  K.  Informed 
x&e  that  if  I  had  any  intentions  of  remaining  here,  it  showed  utter  lade 
of  understanding  of  the  circumstances.  [Laughter]  But,  seriously,  ve 
do  appreciate  very  much  your  effort  in  coming  to  this  meeting,  and  I  hope 
there  vLU  be  very  positive  results  from  it.  Thank  you.  [Applause] 

KAMinSTEIR.  !Ihsnk  you.  Dr.  Mumford.  We  are  also  honored  to  have  the 
Deputy  Librarian  of  Congress,  Mr.  Rogers,  vho  has  been  with  vus  at  other 
meetings  and  vho  has  followed  the  progress  ve  have  been  making  very 
closely. 

I  should  like  to  make  a  fev  routine  requests.  One,  please  do  not  move 
the  microphones.  Ihe  engineer  has  set  them  up  so  that  they  can  remain  in 
a  fixed  position.  We  do  ask  you  to  give  your  name  when  you  speak.  And, 
In  order  to  enable  us  to  get  a  transcript,  please  do  not  interrupt 
another  speaker,  since  this  .makes  It  Inposslble  to  distinguish  vho  said 
vhat. 

Mrs.  Leoibo  at  the  door  later  on  will  have  a  list  of  restaurants  for 
those  of  you  vho  are  not  acq'ualnted  with  the  neighborhood. 

I  think  ve  enter  a  new  phase  today,  that  of  actually  beginning  the 
drafting  of  a  new  law.  I  earnestly  request  the  cooperation  of  everyone 
vho  has  come  to  this  meeting  to  enable  us  to  get  off  to  a  good  start. 

We  have  spent  a  good  deal  of  time  In  preparatory  study,  and  ve  nov  come 
to  a  task  which  should  delight  most  lawyers— that  of  actual  drafting. 
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Ve  bare  received  fine  cooperation  fr<m  Committee  304  of  the  American 
Bar  Aasoclatlon  and  the  aub committees  appointed  hy  that  Committee*  As 
Is  apparent  troai  our  Hat  of  topics  today,  ve  cannot  afford  to  valt  for 
further  comolttee  dellheratlons .  We  vlU  proceed  and  hope  that  the 
suhcommlttees  can  catch  and  that,  vhere  ve  prepare  drafts  vhich 
affect  the  vork  of  a  subcoamilttee.  It  vlUL  turn  Its  attention  to  the 
drafts  and  give  us  the  benefit  of  Its  comments,  criticisms,  and 
suggestions* 

^Qie  outline  sent  out  to  you  Indicates  a  general  ordar  of  t<^lC8  for 
study*  Ihls  does  not  necessarily  mean  that  ve  envisage  eight  different 
sessloxis;  this  Is  merely  the  general  order  In  vhlCh  ve  hope  to  tadcle  the 
problem  of  drafting  the  nev  lav*  Becatise  of  the  time  element,  and  be¬ 
cause  of  the  conpleoclty  of  some  of  these  subjects,  ve  believe  It  vlU 
probably  be  necessary  to  hold  meetings  a  month  or  six  veeks  apart*  We 
have  tentatively  set  the  next  meeting  for  February  20th,  but  you  vlll 
receive  a  formal  announcement  of  that  meeting  together  vlth  any  draft 
language  ve  have  been  able  to  prepare* 

We  velcome  detailed  stiggestlons  on  the  language  of  the  drafts  ve  have 
prepared,  but  ve  do  not  especially  velcome  them  at  this  meeting*  I 
think  that  suggestions  for  technical  Changes  vo\ild  be  more  appropriate  in 
vrltten  (XRnments*  Today  ve  do  vant  major  suggestions  and  any  general 
comments  you  may  have  on  the  draft,  but  please  give  us  your  substitute 
phrasing  and  technical  comments  In  vrltlng* 

With  that,  I  turn  to  the  first  section  vhich  deals  vlth  the  general 
svfbject  matter  of  copyright*  I  should  like  to  ask  Abe  Goldman,  General 
Counsel  of  the  Copyright  Office,  to  state:  vhat  our  original  reconw 
mendatlons  vere;  some  of  the  comments  ve  have  received  on  them;  the 
points  on  vhich  this  particular  draft  departs  from  those  recommendations ; 
and  some  general  comments  on  the  languoge  ve  have  sviggested*  Abe**. 

GOIJtlAII*  Section  1  of  the  preliminary  draft  blU— •!  assume  you  all 
have  it  In  front  of  you — is  headed  "Subject  Matter  of  Copyri^t:  In 
General*"  It  deals  with  the  subject  matter  that  vas  discussed  In  Chapter 
2  of  the  Register’s  Report,,  that  chapter  in  the  Report  being  headed 
"Copyrightable  Works*"  In  the  main,  this  section  1  In  the  draft  follows 
In  siibsttuice  the  recommendations  that  vere  contained  In  the  Register’s 
Report,  but  vlth  some  differences— some  fairly  Important  differences,  I 
think* 

Ihe  Report  mentioned  two  general  requirements  of  copyrl^tablUty, 
one  being  fixation  In  taoglble  form,  and  the  other  being  (in  the  words 
used  In  the  Report)  "original  creative  authorship."  As  to  the  first , 
one,  the  caning  sentence  of  Section  l(a)  In  the  draft  purpox^s  to  cover 
works  that  are  fixed  In  any  and  all  tangible  media  that  are  now  known  or 
might  be  later  developed.  This  covers  the  yaterfront,  w  believe,  with 
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respect  to  possible  form;  aziy  tangible  form  vould  be  adequate*  That  vas 
the  recommendation  In  the  Report,  and  ve  have  tried  to  carry  It  out  In 
the  language  of  Section  l(a). 

Second,  as  to  the  Report's  recommendation  that  a  requirement  for 
copyrlghtablllty  be  "original  creative  authorship,"  there  were  a  nuaiber 
of  people  who  coomented  to  the  effect  that  the  word  "creative"  might 
possibly  be  understood  by  courts  as  Implying  a  higher  requirement  of 
creativity  than  Is  required  at  present,  and  that  therefore  the  word 
"creative"  In  this  context  was  perhaps  not  desirable*  You  vlU  note  that 
In  the  second  line  of  the  draft  Itself  ve  refer  to  "an  original  work  of 
authorship*"  It  Is  our  feeling  that  the  originality  Implicit  in  the 
present  standard  of  creativity— and  In  what  ve  had  In  mind  by  referring 
to  a  "creative  vorh"— *18  Implied  in  the  phrase  "original  vork  of  autborl 
ship*"  For  this  reason,  and  because  of  the  fear  some  people  expressed 
about  the  meaning  that  might  be  attached  to  the  wxxrk  "creative,"  ve  have 
omitted  the  vord  "creative"  from  the  draft  and  have  xised  Instead  the 
phrase  "original  work  of  authorship*" 

^e  Report  recommended  that  ve  not  use  the  phrase  "all  the  writings 
of  an  author,"  nov  In  section  4  of  the  lav*  The  principal  reason  for 
this  reccomendatlon  imis  that  the  statute  should  not  purports  to  exhaust 
the  power  of  Congress  In  the  field  of  copyrightable  materlal^-ln  the 
field  of  works  of  authorship*  Because  the  words  "all  the  writings  of  an 
author"  are  virtually  the  some  as  the  words  of  the  Constitution,  it  was 
felt  that  the  use  of  these  words  might  Imply  not  only  that  Congress 
Intended  to  cover  everything  that  could  possibly  be  covered,  but  edso 
that  anything  held  not  to  be  covered  woiild  have  to  be  understood  as 
beyond  the  poorer  of  Congress  to  provide  for  thereafter.  Consequently, 
ve  have  not  \ised  the  words  "all  the  writings  of  an  author,"  and  that 
corresponds  with  what  we  recommended  In  the  Report*  But  ve  have  covered 
the  broad  field,  I  believe,  by  vising  the  phrase  "an  original  work  of 
authorship*" 

Then  ve  have  listed  seven  broad  categories  as  being  included  In  the 
svibject  matter  of  copyright.  The  purport  here,  os  the  Report  recormcnded, 
was  to  cover  In  broad  terms .  everything  that  is  subject  to  copyright  pro¬ 
tection  under  the  present  statute.  We  have  mentioned  specifically,  as 
the  Report  recommended,  "choreographic  works  and  pantomimes  prepared  for 
presentation  to  an  audience,"  That's  a  new  specification* 

We  have  added.  In  Item  (7),  "Sound  recordings  other  than  those  accom¬ 
panying  motion  plctwes,"  'idilch  Is  not  In  the  present  lav*  Again,  this 
Is  generally  In  accord  with  the  recommendation  In  the  Report  that  some 
protection  be  accorded  sound  recordings,  although  the  Report  does  not 
attempt  to  say  what  this  protection  shall  be*  And  regarding  sound  recorcl- 
jnga.  we  have  not,  of  course.  Indicated  in  this  section  some  thlnaa_lhat__ 
will  have  to  be  considered  later.  We  are  leaving  for  later  consideration 
the  extent  to  which  sovind  recordings  will  be  protected,  what  the  rl^ts  In 
soiuid  records  will  be,  the  ownership,  the  duration,  and  the  conditions  of 
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protection.  IQiese  are  open.  All  ve'ye  Indicated  here  Is  that  ve  think 
so\]nd  recordings  should  he  made  a  subject  of  copyright  protection,  and 
the  matter  of  the  extent  of  the  protection,  the  duration,  and  the  con¬ 
ditions  of  protection  are  left  for  consideration  at  a  later  date. 

In  subsection  (e)  of  Section  1,  the  last  tvo  lines  on  the  first  page 
of  the  preliminary  draft,  ve  atten^ted  merely  to  codify  the  present 
concept  of  originality. 

Ihat  Is  all,  I  think,  I  hare  to  say  nov,  Mr.  Kcunlnsteln. 

KAMUSSTEIH.  Thank  you,  Abe.  Ve'U  open  the  discussion  on  any  part  of 
the  section,  although  I  suggest  that  ve  leave  the  last  tvo  clauses  for 
a  vhlle  and  come  back  to  them.  Does  anyone  vant  to  comment  on  the 

feneral  structure,  the  question  of  creativity,  or  the  onlsslon  of  "all 
be  vrltlngs  of  an  author"? 

FH^KELSTEIN.  Well,  In  the  absence  of  anybody  else  taking  the  lead, 

Mr.  Chairman,  I  should  like  to  suggest  that  the  vord  "original"  be 
eliminated.  Under  the  existing  lav  the  vorks  of  an  author  are  protected, 
and  the  courts  have  given  pretty  careful  definition  to  vhat  constitutes 
authorship.  In  spite  of  the  Imoportant  difference  between  authorship 
under  the  cppyrlc^t  lav  and  Invention  under  the  patent  lav.  And  I  think 
that,  as  ve  begin  to  change,  by  statute,  the  definition  of  authorship, 
ve  may  be  getting  ourselves  Into  some  consequences  that  ve  can't  nov 
foresee. 

Though  the  vord  "creativity"  comes  out  of  the  Introductory  pert,  the 
general  definition,  ve  find  It  put  back  In  vmder  the  definition  of 
"original,”  under  subdivision  (b)  here.  And,  If  you  look  at  that  sub¬ 
division,  you  find  that  "original"  requires  four  elements.  It  requires 
that  there  be  a  creation,  that  that  creation  be  Independent,  that  it  be 
the  creation  of  an  author,  and  that  It  not  be  copied  from  another  source. 

Let  us  assume  that  In  copyright  litigation,  the  defendant,  an  Infringer, 
challenges  the  originality  of  the  vork.  Ve  knov  nov  vhat  the  author  has 
to  do  to  sustain  his  claim  of  authorship.  The  fact  that  he  testifies 
•  that  he  created  It  himself  Is.  sufficient.  I  am  eifrald.  If  ve  get  Into 
requiring  that  It  be  a  creation,  and  an  Independent  creation,  and  not 
copied  from  another  source,  and  put  that  Into  the  statute  that  there  may 
'be  Imputed  requirements  by  the  courts— requirements  that  come  close  to 
the  novelty  requirement  In  patents.  Bov  In  the  field  of  patents,  many 
competent  autbozdtles  feel  that  the  test  there  should  be  more  nearly  the 
test  txsed  In  copyright — that,  vlth  more  advanced  science.  It  Is  desirable 
to  reconsider  vhat  the  proper  test  of  patentability  should  be. 

KAMIBBTEIH.  Don't  you  think  that  the  vords  "vho  did  not  copy  It  trca. 
another  source"  reinforce  that  point  of  vlev,  rather  .than  look  the  other 

vay? 
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rniKEXSTEIR.  Well,  do  ve  need  that?  All  the  decisions  say  that  If  you 
create  something,  as  Learned  Hand  said  In  one  of  the  cases,  eCLtbo\]gh  lt*s 
the  same  as  Keats*  "Ode  On  A  Grecian  Um,"  If  you  create  t^t  Ix^pendently 
you  have  a  copyright  In  It;  hut.  If  you  copy  it  from  Keats  you  don't  have 
a  copyright*  The  burden  Is  on  the  defendant  to  come  In  and  show  that  you 
copied  It  from  another  source*  The  plaintiff  comes  In  vlth  his  work,  and 
he  has  a  copyrlg^  In  It;  ve  rely  on  the  presun^lon  In  the  certificate 
of  copyrl^t  registration,  idilch  ve  hcipe  vlU  continue,  and  that  estahllshes 
the  pledntlff's  prlma  facie  case* 

I'm  afraid  that  If  you  put  these  things  In  the  statute,  many  of  vhlch 
you  nov  find  In  the  decisions,  the  burden  of  proof  In  a  copyright  case 
vould  actually  be  put  on  the  plaintiff*  ?hiB  would  be  true  even  If  the 
action  were  against  a  pirate,  against  somebody  who  Just  takes  your  pre¬ 
cise  work;  he  doesn't  go  to  an  original,  vhlch  he  claims  you  took  It 
from,  and  the  author  may  never  have  knovm  of  this  claimed  original*  In 
actions  against  pirates  this  might  create  a  nev  hurdle  that  the  statute 
ought  not  to  isqpose* 

KAMINSTEII;*  Vell,  I  know  of  no  one  here  who  has  suggested  a  test  of 
novelty  in  copyright*  Mr*  Jackson,  and  then  Mr*  Kaye  and  Mr*  Nlimner* 

JACKSON*  I  subscribe  to  Mr.  Flnkelsteln* s  view  that  originality 
should  be  deleted.  However,  I  want  to  inirsue  a  little  further  the 
question  which  Mr*  Goldman  discussed  briefly  concerning  the  decision  not 
to  use  the  phrase  "all  the  writings  of  an  author*"  The  reason,  as  I 
understood  It,  was  that  ve  did  not  want  to  exhaust  the  powers  of  Congress 
In  this  respect  and  make  available  protection  to  evexything  whl(di  the 
Constitution  would  authorize*  I  wondered  what  the  reasons  were  for  not 
wanting  to  do  so* 

« 

GOUl-IAN*  I  think  there  are  probably  some  here  who  are  not  yet  ready 
to  say  that  the  copyright  law  should  cover  the  entire  field  of  sound 
recordings*  There  may  be  some  who  are  not  yet  ready  to  say  that  the 
copyright  lav  should  cover  the  entire  field  of  ornamental  design*  I 
think  there  are  some  here  who  are  not  yet  ready  to  say  that  the  copyri^t 
lav  shouCLd  cover  all  the  contents  of  all  broadcasts. 

Conceivably,  these  things  could  be  considered  the  "writings  of  authors." 
With  regard  to  recorded  renditions  of  performers,  for  example,  the 
Second  Circuit  Court,  as  ve  all  know,  has  said  that  these  are  "writings 
of  authors"  within  the  meaning  of  the  Constitution.  I  doubt  whether  ve 
are  all  prepared  to  say  that  the  copyright  lav  shoxxld  extend  to  them 
without  more  ado,  simply  by  saying  that  the  copyright  lav  covers  every¬ 
thing  that  a  court  might  later  find  is  vlthln  the  scope  of  the 
Constitutional  provision.  That,  I  vould  say.  Is  chiefly  the  reason. 
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EAXE.  It  Beests  to  me  that  ve  caa*t  rely  vhoUy  on  the  existing  de- 
ciBlons  if  ve  change  the  lav*  l^t  I  have  to  say  is  more  in  the  nature 
of  question  than  of  cooment.  For  instance,  I  notice  that  vith  respect  to 
nondraaatic  literary  vorks  ve  say  that  they  can  he  expressed  in  "words, 
numbers,  or  symbols,"  and  ve  limit  this  to  nondramatic  literary  works  and 
don't  make  it  apply  to  dramatic  or  choreographic  works.  I  wondered  if 
that  was  the  intention,  and  I  wondered  whether  any  language  which  describes 
the  means  of  expression  should  not  be  generally  applicable. 

And  I  also  wondered  whether  that  language  shouldn't  include  what  seems 
to  me  to  be  essential — that  the  means  of  expression  should  be  capable  of 
intelligently  communicating  the  work.  I  don't  know  quite  what  "represent" 
means,  but  it  seems  to  me  that  the  essence  should  be  commml  cation— at 
least  capability  of  communication  to  someone  who  has  learned  the  opposite 
language. 

I  am  sympathetic  also  with  the  desire  to  make  the  scope  of  the  copyright 
lav  exclusionary  as  well  as  incluaive,  and  yet  I  wonder  whether  this 
language  doesn't  include  some  things  that  the  Report  intended  to  exclude. 
For  instance,  it  seems  to  me  that  a  completed  building  is  a  three- 
dimensional  work  of  applied  art.  Yet  I  think  ve  intended  to  exclude 
bviildings,  as  distinct  from  their  plans,  from  copyright  protection.  And 
there  are  other  respects  in  which  I  think  this  is  unduly  Inclusionary. 

With  respect  to  the  definition  of  authorship,  I  am  troubled  by  it 
becaxise  it  seems  to  me  in  some  respects  to  be  too  narrow  and  in  some  too 
broad.  For  Instance,  ve  don't  intend  to  say  that  a  person  who  attempts 
slavishly  to  copy  a  painting,  say  the  "Mona  Lisa,"  should  be  denied  pro¬ 
tection  for  those  features  of  his  copy  which  may  in  actuality  differ  from 
the  original.  And  yet  when  I  look  further  at  the  section  I  see  that  the 
mere  result  of  the  selection  of  material  may  create  authorship.  If  someone 
who  copies  the  Bible  and  leaves  out  the  "begat"  chapters  is  an  author,  then 
it  seems  to  me  to  demonstrate  that  authorship  by  omission  is  too  extreme 
a  concept.  So  I  still  have  some  struggling  to  do. 

KAMmSTEm.  And  so  do  ve.  Mr.  Nlmmer,  then  Mr.  Abeles,  and  then  Mr. 
Schlffer. 

NIMMEB.  Back  to  Mr.  Finkeistein's  first  comment,  with  reference  to 
whether  or  not  the  concept  of  originality  should  be  contained  in  the  Act, 
and,  if  BO,  whether  this  is  an  adequate  statement  of  that  concept.  On 
the  first  point  I  would  differ  with  Mr.  Flnkelsteln.  I  think  that  it 
is  a  good  idea  to  have  a  statement  of  the  requirement  of  originality  in 
the  Act.  It  is  triie  that  we've  gotten  along  these  many  years  without  such 
a  statement  and  no  great  horrible  results  have  ensued.  On  the  other  hand, 
it  would  seem  very  likely  that  many  people  not  too  familiar  with  copy- 
lav  are  misled  on  merely  reading  the  Act  into  thinking  that 
originality  is  not  a  necessary  concept— or  that  they  possibly  also 
might  assume  that  novelty  rather  than  originality  is  what  is  required. 
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So  It  seems  to  me  that  It  is  a  good  Idea  to  have  an  escptress  statement  of 
the  requirement  of  originality  in  the  Act. 

As  to  the  adequacy  of  this  particular  statement,  on  the  vhole  It  seems 
acceptahle  to  me.  But  I  do  think  that  Mr.  Flhkelsteln  has  a  good  point 
vhen  he  bears  dovn  on  the  vord  "creation"  in  that  definition,  which 
conceivably  could  lead  to  confusion.  At  this  point  I  get  to  the  fine 
line  between  substantive  remarks  and  technical  remarks,  which  were 
enjoined,  but  1  would  Just  like  to  throw  out  that  the  word  "product" 
rather  than  the  word  "creation"  might  satisfy  that  concern. 

ABELES.  In  the  first  copyright  infringement  case  that  I  ever  had, 

KLeher  v.  Dilllnfliham,  In  which  I  represented  the  plaintiff,  I  pointed 
out  to  Judge  Hand  that  there  was  a  distinction  between  a  copyright  and 
a  patent«»that  in  a  copyright  case  you  only  had  to  establish  originality, 
while  in  patent  cases  you  had  to  establish  novelty— >and  he  agreed  with 
me.  Bierefore,  even  though  the  **Dardanella"  figure 

for  figure,  was  the  same  as  in  a  prior  work,  the  "Mermaid  Song"  from 
"Oberon,"  he  held  for  me  that  as  it  was  not  shown  the  "Mermaid"  song 
was  the  source  of  the  "Dardanella"  bass,  it  must  be  deemed  to  be  original. 

In  a  subsequent  case,  Darrell  v.  Joe  Morris  Music  Company,  I  represented 
the  defendant  before  JudgeTSndelbaum.  I  put  in  evidence  prior  examples 
of  the  same  musical  sequence  that  appeared  in  the  plaintiff's  work  and 
in  the  defendant's  work.  Judge  Mandelbam  in  his  opinion  said  that, 
as  I  had  shown  by  prior  examples  the  plaintiff's  work  was  not  original, 
Judgment  should  be  for  the  defendant.  However,  I  corrected  that  by  sub¬ 
mitting  findings,  in  ^diich  I  provided  that,  as  there  were  prior  exaoiples 
of  the  same  sequence,  you  could  not  say  that  the  defendant  tocdc  it  from 
the  plaintiff  Instead  of  from  one  of  the  prior  works.  Bie  Appellate 
Court  sttstalned  my  argument. 

I  sm  very  much  concezmed  with  the  provision  that  you  can  not  copy  from 
another  source.  Ihat  may  be  used  as  an  argument  that,  if  any  part  of 
a  work  is  the  same  as  In  a  prior  work,  it  is  not  original. 

SCHIFTER.  I'd  like  to  go. back  to  the  question  of  the  omission  of 
the  words  "writings  of  an  author,"  and  to  Mr.  Goldman's  comments  on 
the  matter.  It  seems  to  me  that  the  best  drafting  concept  would  in  fact 
be  one  that  Includes  everything  except  for  specific  exclusions. 

I  say  that  for  these  reasons.  The  pressinre  which  we  now  feel  in  the 
area  of  vozfair  competition,  and  in  various  other  borderline  areas  of 
state  Jurisdiction,  results  directly  from  the  failure  of  the  federal 
system  to  be  broad  enough  to  cover  new  developments.  Kow  this  will 
continue,  probably  at  an  accelerated  pace.  If  we  fall  now  to  get  a  law 
which  in  fact  provides  for  federal  pre-es^tlon  in  the  largest  possible 
scope,  excluding  only  those  areas  which  at  this  time  we  feel  are  prematxire, 
we  will  continue  to  have  a  lack  of  uniformity  and  a  variety  of  new 
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causes  of  action  nev  probleois  arising— vblch  could  be  avoided  and 
vhlch^  If  not  avoided,  vlU  continue  to  be  es^nslve* 

VEZCSER.  I  wanted  to  get  back  to  this  question  of  originality*  Vbat 
bothez^  me  In  subdivision  (b)  Is  not  Just  the  word  "creation”  but  also 
the  word  "independent."  I  think  that  word  "independent,"  as  applied 
either  to  a  "product"  or  a  "creation,"  can  cause  trouble  and  get  us  back 
Into  the  concept  of  novelty  again,  yAlch  1  am  sure  nobody  Intends,  but 
which  all  of  us— or  most  of  ris,  I  think.>8re  afraid  of. 

EELLMAH.  I  believe  that,  since  the  Act  Is  Intended  to  cover  originality, 
the  statute  should  have  a  provision  requiring  originality,  but  that  the 
statute  must  also  have  a  provision  reconciling  the  word  "originality" 
with  all  the  other  natters  which  provide  that  works  whl<di  are  not  wholly 
original  can  be  copyrlghted^-as  In  the  case  of  combinations  or  arrange¬ 
ments  of  works  In  the  public  domain,  and  so  forth. 

KiVMUlSXElN.  Don't  you  think  that  is  covered  in  the  next  section,  or 
are  you  thinking  of  something  beyond  that? 

KEUMAH.  I  am  not  happy  with  the  manner  In  which  It  Is  covered  now.  In 
the  draft. 

GOLDBERG.  I  would  like  to  know  whether  It  Is  the  Intention,  In  using 
the  phrasing  "visually  or  orally  perceived,"  etcetera.  In  section  l(a), 
that  works  which  are  perceived  by  other  senses  are  to  be  excluded— for 
example,  Braille  works,  or  even  the  "smelly"  movlea. 

KAMUdEm*  I  hope  you  didn't  say  the  "smelly  movies." 

GOLDBERG.  I  did. 

KAMXBSTEUr.  Be  dldl  (Laughter) 

GOLDBERG.  I  was  merely  using  the  term  vised  by  the  creators  of  those 
works. 

« 

EAMIKSTBIN.  There  was  no  intention  of  excludlxig  Braille.  If  you  can 
see  the  possibility  of  other  senses,  or  language  vhldz  would  encompass 
them,  1  think  we'd  like  to  consider  that*  But  we  have  always  considered 
Braille  registrable  vmder  the  present  Act  and  we  would  assume  that  it 
would  be  registrable  under  any  new  act* 

GOLDBERG.  Well,  under  the  present  Act,  I  believe  there  is  no  require¬ 
ment  of  perception  "visually  or  orally." 
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ROTHENBERQ.  In  line  vlth  Mr.  Goldberg's  stiggestlon,  I  vould  UXe  to 
recommend  that  the  word  "tactllely**  he  Inserted  so  that  It  might  read 
"rlaually,  orally,  or  tactllely  perceived,"  and  that  It  not  he  limited  to 
Braille,  hecatise  there  are  other  vorks  of  art  vhlch  you  do  not  necessarily 
perceive  visually. 

nie  exanQ>le  that  vas  mentioned  to  me  Is  a  checkerboard  vhlch,  vhoi 
visually  perceived,  Is  not  original  hy  any  means,  hut  the  particular 
cubes  are  put  together  with  different  materials  having  different  textures, 
BO  that  the  artistic  genlxis  of  the  sculptor  Is  only  realized  hy  touching 
the  checkerhoard,  and  not  hy  looking  at  It.  And,  therefore,  I  like  the 
vord  "tactllely,"  because  I'm  svcre  other  examples  can  he  thought  of. 

KAMINSTEIN.  In  vlev  of  the  long  arguments  on  design,  ve  vould  velcome 
vrltten  reactions  to  that  proposal,  rather  than  going  Into  any  lengthy 
discussion  of  It. 

SCHUIMAlf.  I  think  that  the  discussion  so  far  has  Indicated  the  danger 
of  trying  to  he  too  precise.  For  exaiqple,  as  one  reads  subdivision  (a), 
numerous  Instances  of  vorks  vhlch  are  fixed  In  a  form  from  vhlch  they 
can  he  reproduced  come  to  mind,  and  If  ve're  Just  going  to  put  In  an 
additional  vord  such  as  "tactllely"  to  take  care  of  Braille,  ve'lL 
leave  oxit  anything  else. 

I  think,  for  Instance,  of  the  electronic  storege  devices  In  vhltdi  Infor¬ 
mation  Is  stored.  I  don't  knov  vhether  In  that  form  It  can  he  "visually 
or  orally  perceived."  I  don't  know  vhether  in  that  form  it  can  he 
"reproduced"  exactly  as  stated  in  this  subdivision  (a). 

It  seems  to  me  that,  when  a  work  Is  fixed,  not  necessarily  In  "tangible" 
form  —"tangible"  Indicates  something  material— hut  In  a  form  from  vhlch 
it  can  he  reproduced,  ve  have  the  essential  of  a  copyrightable  work.  And 
the  very  fact  that  it  Is  not  "tangible"  in  the  sense  that  one  can  touCh 
and  feel  It  or  tear  It  up,  or  In  a  form  xdilCh  can  he  perceived  merely 
through  the  physical  senses,  I  think  demonstrates  the  difficulty  in 
trying  to  prepare  a  rigid  statute.  I  think  the  broader  ve  make  the 
statute  the  better  off  ve'll  he  In  taking  care  of  developments  In  the 
future. 

You  see,  ve  come  to  the  same  difficulty  in  dealing  vlth  the  sub¬ 
divisions.  I  think  Sydney  Kaye's  discussion  is  excellent,  because  they 
refer  to  certcdn  vorks  described  In  terms  of  "words,  numbers,  or  symbols." 
We  have  choreographic  vorks  described  in  terms  of  preparation  "for 
presentation  to  an  audience."  Nov,  the  choreographic  work  vhlch  Is 
prepared  for  educational  purroses— for  teaching,  for  example— vould  not 
he  covered  hy  subdivision  (3;.  One  might  prei»are  a  choreographic  work, 
not  necessarily  for  presentation,  hut  for  dlscxisslon,  for  teaching;  and 
It  seems  to  me  that  copyright  protection  should  not  he  limited  only  to 
those  vorks  vhlch  are  prepared  for  entertainment  purposes. 
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I  thlxik  our  difficulty  lies  in  the  fact  that  ve  are  trying  to  vrlte 
contracts  rather  than  a  statute*  We  are  trying  to  express.  In  precise 
terms,  all  those  things  vhlch  ve  can  possibly  think  of  tod;^,  rather 
than  thinking  In  terms  of  a  statute  vhlch  nay  cover  developments  over  a 
period  of  years* 

nmiER*  First,  parenthetically,  a  brief  final  vord  from  ne  on  origin¬ 
ality*  It  does  seem  to  ne  that  the  word  "independent"  Is  the  very 
essence  of  originality,  and  does  not  suggest  novelty* 

Two  other  points  on  the  substantive  aspects  of  this  enumeration. 

Humber  one:  I  vould  like  to  Join  vith  ^fr*  Schulnan  In  feeling  that 
"prepared  for  presentation  to  an  audience"  should  be  deleted  from  the 
"choreographic  vorks  and  pantomimes*"  It  seems  to  ne  that.  If  the  Intent 
there  vas  to  avoid  casual  infringements  of  vorks  that  were  not  seriously 
Intended  for  conmerclal  or  other  serious  use,  that  consideration  is  net, 
first  of  all,  by  the  req[ulremcnb  that  the  vork  be  reduced  to  tax^glble 
form.  And,  of  course,  on  that  there  Is  the  tinder  lying  constitutional 
requirement  vhlch  I  think,  by  implication,  requires  tangible  form* 

More  than  that.  It  seems  to  me  the  vay  to  meet  that  Is  In  terms  of 
the  rlfi^ts  to  be  commanded  by  the  choreographic  vork.  That  Is  to  say, 
only  a  public  performance,  or  a  public  performance  for  profit,  of  such 
a  choreographic  vork  should  be  regarded  as  an  infringement— not  merely 
a  private  performance*  It  seems  to  me  that  that  vould  be  met  there, 
and  that  "prepared  for  presentation  to  an  audience"  vould  give  rise  to 
unfortiinate  difficulties— something  of  the  sort  that  ve  have  nov  In 
scripts* 

One  other  hrlef  comment,  and  that  concerns  the  category  of  dramatl co- 
musical  vorks*  It  is  my  opinion  that  this  is  an  odd  category  that  should 
not  be  continued.  I  think  that  the  problems  inherent  In,  or  suggested 
hy,  this  concept  can  again  he  met  in  the  area  of  rights,  rather  than  In 
the  characterization  of  the  type  of  vork  to  be  protected*  In  other  vords, 
you  have  dramatic  vox^s,  and  you  have  musical  vorks*  To  the  extent  that 
there  Is  an  integration  of  a,  musical  vork  in  a  dramatic  vork,  and 
special  rights  are  to  he  commanded  by  such  a  musical  vork  (or  a  musical 
vxxrk  in  that  form),  this  can  be  recognized  in  the  area  of  the  rights  to 
he  commanded,  rather  than  in  attesptlng  a  categorization  that  I  think 
has  created  difficulty  for  the  courts  In  the  past. 

DEn^TBERd*  I  have  a  question  about  nusiber  (^).  Was  it  intentional 
that,  at  the  end,  you  say  "vorks  used  in  advertising  or  In  labels"? 

^Qiat  seems  to  nairrov  the  exlstlxig  lav.  Doesn't  it  protect,  tinder  • 
copyright,  all  cocanerclal  advertisements  or  labels  other  than  trademarks? 
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I  don't  quite  vmderstaDd  vhy  ve  say  "works  used  advertising  or  in 
laljels."  Perhaps  you  should  go  back  to  the  existing  language,  and 
slowly  add  a  category  of  "conmerclal  advertisements  or  labels." 

KAMDISTEII}.  It  seemed  a  little  odd  to  us  to  put  that  into  a  separate 
category.  There  was  no  intention  of  narrowing  the  field. 

DEREKEERO.  I  read  that  as  limitative  when  you  say  "works  used  in. 

^hat  does  not  cover  the  entire  field. 

VLATTERHESa*  It  seems  to  me  that  in  atten^itlng  to  particularize,  to 
categorize,  we  may  be  falling  into  the  same  trap  that  we  did  in  1909* 

In  1909  the  framers,  in  many  respects,  assumed  that  life  had  developed 
to  a  point  at  >dilch  it  could  not  continue  developing.  And  they 
particularized  with  regard  to  Jukeboxes,  and  in  other  respects.  They 
had  no  foresight  to  see  that  years  hence  there  would  be  many  new  things, 
many  forms,  many  devices,  and  they  had  no  general  provisions  which  would 
encompass  these  developments. 

Nov,  are  we  doing  the  sane  thing  here?  You  have  listed  seven  categories. 
I  can't  tell  what  ve  will  have,  ten  years  from  now,  which  will  not  fit 
into  any  of  these  categories.  What  provision  have  ve  made  to  protect 
these  new  developments? 

FINKELSTBIN.  It  seems  to  me  that.  If  you  have  these  separate 
classifications,  you  probably  have  a  purpose  in  doing  it.  I  imagine 
that  you  esqpect  to  have  particular  requirements  for  limitations  on 
rights  assigned  to  each  of  these  categories  later. 

Yet,  I  can't  see  ^diy  some  things  fit  within  a  given  class  and  others 
find  themselves  separated.  For  example,  if  we  look  at  (5),  we  find 
that  works  of  fine  art  are  put  in  the  same  class  as  prints  and  labels 
for  advertising  purposes.  They'd  be  in  numiber  (3).  You  don't  use  the 
word  "prints."  The  old  lav  does,  but  I  assume  that  there  was  no 
Intention  to  exclude  prints.  And  I  can't  see  how  those  two  thlzgs  can 
be  put  in  the  same  class  for  any  purpose. 

And  then,  by  the  same  token  or  the  converse  of  it,  I  think  we've 
gotten  to  the  point  where  thinre  shovUd  be  no  separation  as  between 
musical  works,  and  dramatic  works  or  dromatico<-mu8lcal  works.  Back  in 
1909,  the  ordinary  .popular  song  had  a  terrific  market  in  the  sales  of 
sheet  music,  and  a  dramatic  work  had  no  market  whatsoever  in  terms  of 
sales  of  books  or  plays.  Today  we  find  that  popular  music  has  no 
market  whatsoever— no  market  to  speak  of,  certainly— in  the  sales  of 
sheet  music,  that  the  only  commercial  avenue  for  any  kind  of  musical 
work  is  in  the  perfonnance.  And  I  suppose  there  is  a  little  bit  of  a 
market  in  pax>erbacks  for  dramatic  works— certainly  a  greater  market  than 
there  was  in  1909*  So  ve  find  the  two  situations  reversed. 
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But  1  think  porlaaorlly,  In  all  these  fields,  ve  find  that,  vith  modern 
scientific  equixuent,  the  great  market  for  music  or  for  plays  is  in  the 
perfarmance.  They  hoth  have  the  same  market  today*  It  vould  seon  to 
Bie  that  they  should  he  in  the  same  class*  I  rather  think  that  ve*d  he 
better  off  if  ve  didn't  separate  ell  these  vorks  into  separate  classes* 

Put  them  all  into  one  class  and  then  later,  if  ve  vant  to  have  limitations 
on  the  rl£^t8,  put  those  limitations  in  a  limitation  section;  and  then 
put  your  classifications  there,  hecouse  you're  goios  your 

limitations  there* 

QOOUXdAB.  I'd  like  to  ask  Heman  a  question,  to  see  if  I  understood* 

Are  you  suggesting  that  ve  sisqply  cut  out  the  numbers,  and  run  vhaterer 
categories  ve're  going  to  list  all  in  one  long  sentence,  vith  coomas,  or 
semicolons,  or  something  hetveen  themt  Is  that  all  you  had  in  mlndt 

FI1QCSLS!I£1II*  I  have  some  fear,  seeing  it  this  vay,  vhere  vorks  are 
separately  classified  or  vorks  are  lumped  together  in  the  same  class* 

When  you  do  it  this  vay  you  hove  numerical  classlflcatlcms  rather  than 
a  single  paragraph  vith  semicolons  In  hetveen*  And  I  think  if  you  use 
the  semicolons  you'd  have  fever  vords— vhich  I  think  is  alvays  good 
draftsmanship.  But  vhen  you  have  all  these  classes,  and  you  put  given 
things  into  certain  classes  and  then  separate  one  thing  from  another 
thing  hy  giving  it  a  different  class,  you're  going  to  end  v^-elther  in 
the  statute  In  yoxtr  later  drafting,  or  In  Interpretations  hy  the  courts— 
according  different  rights  merely  because  vorks  fall  In  different 
classes* 

GOUMAN.  Is  that  all  you're  suggesting? 

FUQCBLSTBIN*  lhat's  right. 

QOUUAlf.  Eliminate  the  numbers,  and  Just  run  the  thing  through  the 
text  vith  semicolons  hetveen? 

FIIIKEI£TEIR,  I  think  that  If  you  do  that  you  vlU  have  fever  vords 
and  a  better  act* 

BURTON.  I  think  there  are..tvo  fundamental  points  that  have  been 
developed  thus  far.  On  the  basic  philosophy,  expressed  hy  Mr.  Goldman, 
vith  respect  to  the  spelling  out  of  the  subject  matter  of  copyright, 

I  find  myself  in  cooplete  accord.  I  think  that.  In  our  society 
generally,  members  of  Congress  and  the  Interested  public  have  a  right 
at  this  point  in  our  development  to  knov  vhat  the  subjects  of  protection 
are*  I  also  think  that  the  granting  of  different  rights,  or  even 
conceivably  different  remedies,  to  different  subjects.  Is  an  admirable 
objective* 
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I  thlxik  tbat  to  go  before  the  country  and  say  ve  are  going  to  protect 
everything  that  Congress  ultimately  could  protect  constitutionally  vlU 
defeat  idiat  actually  Is  our  basic  purpose.  If  there  be  groves  or 
Interests  vho  say  that  a  particular  category  has  been  excluded  trca  this 
list,  then  let  such  group  be  heard.  I  certainly  find  myself  In  cuscord 
cciq;>letely  vlth  that  philosophy  of  draftsmanship. 

Now,  with  respect  to  the  point  raised  by  Mr.  Flnhelsteln,  1  thlnh  that 
there  are  two  approaches.  One  certainly  Is  the  one  that  he  has  sug¬ 
gested.  There  Is  one  idilch  Is  rather  diametrically  at  the  opposite  end 
of  the  spectrum,  and  X  can  see  some  merit  In  it,  and  that  is  a  further 
spUnterlxig  of  numbers  of  subject  matters. 

I  would  tahe  fine  art  for  example.  If  that  be  a  good  exas^le,  and  make 
that  Into  a  separate  category.  You  may  very  veil  want  to  grant  greater 
rights  with  respect  to  vorks  of  fine  art  than  you  may  wish  to  grant 
with  respect  to  the  so-called  "Mazer  v.  Stein"  area. 

So,  although  I  think  you  could  adopt  Mr.  Flnkelstein' s  approach,  and 
I  think  there  Is  room  for  much  argument  as  to  the  particular  phraseology 
of  these  categories,  I  think  that  comes  within  the  Chairman's  Injunction 
at  this  point.  But  I  think  that,  as  a  philosophy,  I  should  undoubtedly 
prefer:  (l)  to  adopt  Mr.  Goldirnn's  basic  approach,  and  (S)  to  have 
more  specifications  rather  than  less. 

LINDEN.  attention  was  drawn  to  the  last  sentence  In  (a)  which 
reads,  "The  subject  matter  of  copyright  shall  Include  the  following 
categories  of  works:..."  The  phrase  "shall  include,"  as  I  read  It— 

(and  I  would  like  your  help  with  construction.  In  that  regard)— means 
that  the  categories  listed  were  by  way  of  Illustration  xvither  than 
by  way  of  limitation. 

Vfy  next  question  concerxis  the  categories  ^Ich  are  specifically 
listed  and  \diich  are  further  limited  and  characterized  by  the 
language  adorning  the  various  classifications  of  vorks  protected  in 
sub-nusbers  (l)  through  (7).  .I'd  like  a  little  clarification  on  that. 

Is  that  accurate  In  view  of  the  use  of  the  words  "shall  Include,"  or 
was  It  the  Intention  of  the  drafters  to  limit  copyright  protection  to 
specific  categories? 

GOLQIAN.  I  think  "shall  Include"  Implies  that  the  listing  here  Is  not 
necessarily  exhaustive,  and  that  this  was  meant  to  be  a  broad,  general 
specification,  with  categories .  that  Indicated  the  kinds  of  vorks  to  be 
Included,  but  that  It  didn't  necessarily  mean  that  something  had  to  fit 
precisely  Into  one  of  these  categories  to  be  Included. 


-15- 


January  16^  I963 


With  reapact  to  the  ptara8»>-I  think  this  ia  vfaat  70u*re  qr^ationlng— > 
"including  works  expressed  in  words,  nunibers,  and  so  on,”  instead  of 
Just  saying  "nondranatio  literary  works. 

LUIDEXI.  that's  right. •• 

QOLEMAH.  If  we  J\ist  said  "nondramatic  literary  works,”  1  think  it *8 
very  likely  somehody  would  say  "Well,  the  present  lav  says  'books, 
periodicals,  lectures.'  Are  all  these  things  Included  in  nondramatic 
literary  vork8”t  X  think  you  remove  any  doubt  if  you  say  that  anything 
that's  expressed  in  words,  or  numbers,  or  syaibols,  is  included  in 
"nondramatic  lltexery  worka."  80  ve  don't  have  to  spell  out  all  the 
various  forms  of  nondramatic  literary  works  to  esqplaln  vfaat  is  meant. 

LmDEn.  Ihen  these  again  are  not  words  of  limitation,  but  words  of 
illustration.  Is  that  correctt 

GOIDMAH.  I  think  that's  true. 

KARP.  I  should  have  preferred  to  adhere  to  the  present  provision  of 
the  lav  which  puts  copyrlepit  on  "all  writings  of  an  cuithor."  That's 
the  form  that  the  Shotvell  Bill  followed,  and  that  other  drafts  have 
followed  in  the  past.  And  I  was  a  bit  puzzled  by  what  seemed  to  be 
Mr.  Goldman's  analysis  of  the  objections  to  that.  As  I  understood  him, 
he  said,  first  of  all,  that  "writings  of  an  author"  is  sudi  a  broad 
term  that  it  might  Include  works  which  were  xiot  intended,  or  Congress 
didn't  wish,  to  put  under  copyri^t.  Row,  as  for  that,  I  can't  see  hov 
"work  of  authorship"  is  any  less  broad  a  phrase  than  "vrltings  of  an 
author."  If  your  concern  ia  to  limit  or  exclude  some  types  of  works, 
you  haven't  accomplished  it  by  saying  "work  of  authorship"  any  more 
than  you've  accospllshed  it  by  saying  "writings  of  an  author." 

Secondly,  I  had  the  same  problem  that  Miss  Linden  had  with  your 
listing.  If  it  is  only  by  way  of  lUustratlon,  I  hope  that  the  draft 
will  either  say  so  or  that  some  comment  accon^penylng  the  Report  that 
would  later  be  Included  in  a  Congressional  Committee  Report  would  say  so, 
because  this  can  be  read  the  other  way.  In  fact,  if  the  objective  is 
as  Mr.  Goldman  said,  ybaX  wo^d  be  the  point  of  all  this? 

Bov,  the  last  comment  I  would  like  to  make  concerns  this  definition 
of  originality.  And,  again,  I  get  back  to  my  basic  premise  that  I 
think  we'd  be  much  better  off  to  adhere  to  the  phrase  "writings  of  an 
author"— which  has  an  established  meaning,  whidi  has  been  defined  by 
precedent  and  prior  decision,  which  has  that  degree  of  flexibility  which 
ve  need,  and  which  avoids  the  pitfalls  of  over-dsflnltion— becaxise  I'd 
find  it  difficult  to  explain  to  a  court  or  try  to  rationalize  a 
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definition  vhlch  takes  Into  account  "independent"  and  the  next 
qpiallfl cation  "did  not  copy  it  fnom  another  sowce."  l?ow,  idiat's  the 
difference  between  "independent"  and  "did  not  copy  It  from  another 
source"!  And  If  there  Is  no  difference,  why  did  you  so  phrase  It? 

I  think  this  Is  the  trouble  you.  get  Into  when  you  start  defining  or 
redefining  a  full  concept,  the  "writings  of  an  author,"  that  already 
has  a  vel]» established  meaning. 

SCHIFTER.  While  I  agree  with  the  general  tenor  of  what  Mr.  Karp  has 
been  saying,  ve  do  have  the  problem  that  actually  the  omission  of  oate-> 
gories  is  going  inevitably  to  create  litigation  when  people  try  to 
say  that'  Bonething  is~not'  Intended  to  be  covered  which  is  now~e5vwed. 

Hov  the  phraseology,  as  I  read  it,  and  as  it  strikes  me  in  this  present 
draft,  would  have  a  great  danger  of  being  interpreted  as  words  of 
limitation  unless  it's  greatly  clarified.  Actually  ve  get  Immediately 
into  the  constitutional  word  "writings"  in  defining  such  things  as 
words,  znmibers,  or  synbols. 

own  view  on  this  has  been  that  the  term  should  be  and  is  broad 
enough  to  cover  any  form  in  which  work  can  be  preserved,  which  would 
include,  for  example,  electronic  cores,  memory  cores  in  computers. 

But  when  you  use  'Srords,  ruaibers,  or  symbols" — and  I  don't  want  to  get 
into  the  specifics,  but  to  use  this  as  a  general  example — you 
immediately  create  a  court  interpretation  problem  with  this  \ise  of 
language  on  the  question  of  whether  a  device  not  now  conceived  is  in 
fact  a  "symbol”  within  the  meaning  of  this  concept,  or  \diether  what  was 
intended  here  was  merely  the  type  of  syodsol  which  was  used  in  1909*  ^ 

other  irards,  we'll  be  back  to  the  same  problem  as  that  in  White-Smith 
v.  Apollo  in  that  sense. 

I  believe  that,  as  this  stands  now,  we  do  have  that  prohlem,  and  that 
the  only  way  to  avoid  it  will  be  to  \ise  general  language  which  spells 
out  the  broadest  possible  intention,  and  delimit  bare  categories,  such 
as  "nondramatlc  literary  works,"  "periodicals,"  and  so  forth,  and  list 
them  without  any  kind  of  characterization. 

SABGOY.  I  should  like  to  associate  myself  with  the  views  of  Messrs. 
Schulman,  Flnkelsteln,  K^e,.  Whicher,  Karp,  and  a  number  of  others  here 
today.  I  would  feel  that  the  other  senses,  too,  shoiild  have  been  taken 
into  consideration,  as  mentioned  here — both  the  tactile  and  the  olfactory 
*  senses— and  not  limit  it  to  the  visual  and  auditory. 

One  of  the  difficulties  here,  too,  is  that,  I  think,  we  should  try  to 
he  consistent  in  the  use  of  langxiage.  In  subdivision  (4),  for  exanmle, 
you  have  "nondramatlc  musical  works,  with  or  without  wor^."  In  (6} 
you  have  "motion  plctvcres,  including  accompanying  sound."  Bow,  the  way 
those  are  phrased,  I  think  the  court  would  he  inclined  to  think  there 
are  different  meanings.  I  think  really  the  same  thing  was  meant; 
"nondramatlc  musical  works,  with  or  without  words,"  and  "motion  pictures, 
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vlth  otr  vlthout  accoarpanylng  sound,”  is  really  vhst  vas  Intended,  I 
think,  in  hoth  instances*  That,  I  think,  vlU  indicate  the  desinbility 
of  being  consistent  and  \iaing  the  sazoe  type  of  language,  particularly 
in  the  same  sections* 

I  am  also  troubled  by  that  definition  of  "original."  I  think  there's 
an  element  of  redundancy  in  vhat  it  says.  I  think  vhen  the  vord 
"originality"  or  "original"  vas  used  by  the  courts  in  the  older  days, 
they  really  meant  that  vhlch  is  protectlble,  that  vhldi  originated 
vlth  the  author  and  not  vlth  somebody  else,  his  ovn  contribution  vhlch 
originated  vlth  hlm—that  is,  vhlch  be  didn't  copy  or  take  from  some- 
body  else  * 

As  to  the  scope  of  the  subject  matter,  if  it  is  the  Intention  to  be 
broader  than  the  seven  categories,  should  sudi  coononly  used  vords  as 
are  often  used  in  contracts,  "inclxidlng  but  not  limited  to,"  be  put  into 
the  statute? 

Again,  in  subdivision  (l),  vhere  you  have  qualifying  expiresslons  such 
as  "including  vorks  expressed  in  vords,  nuntbers,  or  symbols,"  there 
are  other  classes  of  vorks  that  are  expressed  in  those.  In  the  case  of 
choreographic  vorks,  I  understand  one  of  the  basic  methods  is  to  express 
them  In  symbols*  Yet  that's  not  Included  in  subdivision  (3)»  Musical 
vorks  are  expressed  in  symbols*  Ho  mention  of  that  is  made  in  number 
(4)— although  I  believe,  \mder  the  proposed  nev  act,  you  need  not 
necessarily  esqpress  the  musical  vorks  in  symbols;  if  you  don't  knov  the 
symbols  for  the  music,  you  can  sing  your  song  onto  a  recojrding,  or  play 
it  and  have  it  recorded,  and  still  be  protected  in  your  vork*  So, 
here  again,  there  is  the  use  of  phrases  that  are  placed  into  one 
subdivision  and  not  made  applicable  to  other  stibdivlslons  * 

CSOLDBEIRG*  Ve  have  another  example  of  the  general  problem  of  inclxision 
and  exclusion*  Page  I3  of  the  Register's  Report  says:  "We  do  mt 
believe,  however,  that  it  would  be  appropriate  to  extend  the  copyright 
lav  to  industrial  designs  as  such."  It's  not  clear  to  me  hov  this 
position  is  reflected  in  the  draft  of  section  1* 

Ihe  second  coismont  that  I  have,  which  is  perhaps  slightly  contradictory, 
is  that  perhaps  ve  can  make  sure  that  the  categories  of  vorks  vhich 
are  presently  covered  will  continue  to  be  covered  under  the  nev  act  by 
stating  something  to  the  effect  that  it  is  not  the  intent  of  the  nev 
statute  that  the  categories  covered  under  the  present  statute  are  to 
be  deprived  of  protection. 

KAMIHSTEIH*  I  would  assxuie  that,  as  a  matter  of  legislative  draftsman^ 
ship.  Congress  might  object  to  such  a  statement.  I  think  it  is  per¬ 
fectly  appropriate  in  a  report,  idd.ch  says  you  don't  intend  to  limit 
the  scope* 
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TAHNEHBAUM.  I  thliik  Mrs.  Linden* a  objection  jai.&xt  be  overcome  by- 
recasting  tlie  last  sentence  under  subdivision  (a)  so  as  to  read,  as 
follows:  "Q5ie  subject  matter  of  copyright  shall  Include  but  not  be 
limited  -to  the  following  categories  of  works :•••" 


May  I  also  ask  why  would  you  not  include  such  important  works  by  ' 
specific  language  referring  to  -them  as  "books**  and  "periodicals "t 
While  they  may  be  Included  generally  under  "nondramatlc  literary  works," 
why  go  into  de-tail  wl-th  respect  to  others,  and  leave  out  the  -vast  field 
of  stQrles,  books,  and  periodicals?  It  might  be  advisable  -to  enumerate 
the  works  under  any  one  of  subsections  (l)  to  (7)^  or  add  an  odditloaal 
sxibsectlon  specifying  the  works. 

GOUX-IAII.  Tanneiibaum*  s  last  question  indicates  why  we  -thought,  if 
we  stopped  at  "nondramatlc  li-terary  works,"  without  saying  "including 
-works  expressed  in  words,"  etc.,  -we  were  going  to  get  this  very  kind  of 
question.  We  -thought  that  books  were  clearly  "works  e^qnressed  in  words, 
numbers,  or  symbols."  Incidentally,  the  word  "book"  refers  to  -the 
physical  form  and  i30t  to  the  work.  We  also  ha-ve  books  of  music,  books 
of  plctvores,  etc. 


Sane  of  -the  other  discussion  also  indicates  what  I  -think  is  a  similar 
confusion  be-tween  what  *8  covered  by  the  first  sentence  and  \diat*s 
covered  by  -the  enumeration.  Ihat  is,  the  first  sentence  is  talking 
about  the  form  in  which  the  work  is  fixed,  and  it  covers  -various  forms. 

So  when  x>eqple  say  that  they  don't  know  whether  a  -work,  which  is 
enumerated  in  l-tems  (l)  -to  (7)>  is  going  to  be  covered  if  it  happens 
-to  be  put  in  a  machine  where  you  can't  read  words — or  where  the  machine 
is  going  -to  reproduce  -words,  let's  say— they  are  talking  about  the  form 
in  which  the  work  is  fixed,  and  not  -the  nature  of  the  -work  Itself.  The 
work  in  the  machine  will  be  a  nondramatlc  literary  work,  let's  say,  or 
perhaps  a  musical  work.  It's  not  going  to  be  the  machine  itself  which 
is  the  work,  and  it's  not  going  to  be  the  tubes  or  any  part  of  the 
machine  -that  is  -the  literary  work.  It's  going  to  be  -the  words,  the  text, 
or  the  music,  etc.,  placed  in  it.  So  I  think  we  have  to  bear  in  mind 
that  -we  are  -talking  first  about  the  form  in  which  it  is -placed,  and  that 
-the  enumeration  does  not  att^)t  to  list  all  possible  forms.  It  wo\ild 
be  ridiculous  to  -try  to. 

The  first  sen-tence  refers  -to  form,  end  includes,  I  -think,  practically 
every  kind  of  form  in  which  -the  work  could  be  placed.  Ihe  second  refers 
to  -the  character  of  the  -work.  A  book  may  be  an  example  of  a  fom  rather 
-than  of  a  -work.  And  I  -think  maybe  that  esqplains  why  we  don't  say,  in 
-the  enumeration,  "books."  We  say  "literary  works,"  or  "musical  works," 
or  "pictorial  works."  Any  of  these  could  be  in  the  form  of  books.  A  book 
is  certainly  Included  in  the  first  sentence  as  one  of  -the  possible  forms. 
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SCHUI14AII.  I  donH  vant  to  isQpose  myself  too  often  on  the  meeting,  but 
It  seems  to  me  that  ve*re  not  here  to  do  actual  drafting  but  to  get  basic 
principles  established.  I  think  that  the  debate,  so  far,  has  Indicated 
that  there  Is  no  difficulty  vlth  over-partlcularlzatlon. 

I  am  pasrtlcularly  troubled,  however,  at  the  question  raised  by  Mrs. 

Linden  and  the  answer  by  Mr.  Goldman,  especially  In  view  of  his  orlglzmil 
statement.  Vhen  I  first  read  this  sxibdl vision,  I  arz^ved  at  the  same 
conclusion  that  Mrs.  Linden  had— that  the  enumeration  was  merely  by  way 
of  Illustration  or  exanple,  rather  than  by  way  of  limitation.  Wo  In¬ 
tended  to  do  that  In  the  first  section  of  the  Ihilversal  Copyright 
I  Convention  and  had  no  problem'.  I 

On  the  other  hand,  after  reading  this  wording  several  times,  I  reached 
the  conclusion  that  a  court,  looking  at  It,  might  apply  the  rule  of 
Inclusion  and  exclusion — naznely,  that  the  things  which  were  Included  so 
specifically  eliminated  all  things  which  were  not  Included.  And  that 
was  fortified  by  Mr.  Goldman's  statement  this  morning,  that  It  was  not 
the  purpose  of  the  act  to  Inclxide  everything  whldi  would  come  within  the 
category  of  "the  writings  of  an  author." 

Wow  we  can't  be  ambiguous.  We  must  make  up  our  minds.  I  think  that 
one  thing  we  should  decide  here  Is  the  question  whether  the  phrasing 
of  the  statute  should  be  such  that  there  Is  an  enumeration  of  the  kind 
of  works  to  be  protected,  thereby  excluding  those  not  enumerated 
generally  or  specifically,  or  \diether  we  Intend  to  have  the  broadest 
possible  definition  of  "writings  of  an  author"  and  merely  give  guidance 
to  the  court  by  way  of  Illustrative  language. 

For  example,  I  am  troubled  If  we  go  Into  detail  about  the  difference 
between  a  nondraoatlc  musical  work  and  a  dramatlco-muslcal  work.  What 
Is  the  song  "Llssle  Borden"?  Is  that  a  dramatlco-muslcal  work  or  a  non- 
drematlo  musical  work?  Or  "Sweet  Alice  Ben  Bolt,"  which  telle  the  whole 
stozy;  Is  that  a  dramatic  or  nondramatlc  musical  work?  I  think  we  must 
get  Into  these  difficulties  If  we  try  to  particularize  too  much. 

For  example,  I  have  written  opinions  saying  that  a  teleteq>e  recording 
was  not  a  motion  picture,  because  a  motion  picture  Is  something  that  has 
frames  and  characteristics  of  that  sort;  It  can  be  seen  by  projection  of 
light.  I  kziov  that  some  of  my  friends  dlseigree  with  me.  But  I  can  say 
that  there  would  be  an  argument,  tmdsr  the  presently  suggested  language, 
whether  ve  Intended  to  cover  as  motion  pictures  pre-recorded  television 
programs  which  appear  on  teletape— whldi  are  not.  In  my  opinion,  technically 
motion  pictures. 
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So  I  ve  ought  to  mahe  the  first  decision,  najnely,  whether  ve  want 

a  broad  coverage  and  make  It  clear  that  anything  else  Is  xoerely  by  way 
of  Illustration,  or  whether  we  are  creating  categories  excluding  edl  those 
types  of  works  which  are  not  embraced  within  the  specified  categories. 

WASSERSmCM.  I'm  puzzled  by  one  thing.  Mr.  Goldman  has  sedd  that  the 
en\]meratlon  was  not  exhaustive.  I  thliik  that's  so,  because  I  think' the 
word  "indude"  does  not  necessarily  imply  that  only  those  things  that 
are  enumerated  are  Involved.  I  take  It  you  would  have  said  ”... shall 
consist  of  the  following  categories,”  and  not  used  the  word  "Include,” 
had  you  wished  to  exhaust  the  matter. 

But  If  the  enumeration  Is  non-exhaustlve  then  ve  are  thrown  bade.  In 
order  to  detexmlne  the  range  of  subject  matter,  to  ”an  original  work  of 
authorship.”  And  doesn't  this  present  a  serious  and  critical 
constitutional  question,  because  Isn't  It  possible  that  the  phrase  ”an 
original  work  of  authorship"  Indicates  range  and  scepe,  broeider  than  a 
"writing”  unless  you  cozistrue  "authorship"  as  necessarily  limited  to 
"writings!'?  But  If  It  Isn't  so  limited,  then  cozuitltutlonally  Congress 
would  be  overpassing  Its  powers,  because  It  may  only  legislate  In  respect 
of  "writings."  Would  you  explain  that,  Abe,  please? 

GOLDMAN.  Well,  as  ve  xindcrstand  the  word  "writings,"  ve  think  that  It 
Is  satisfied  by  the  requirement  that  the  work  be  fixed  In  a  tangible 
aiedlum  of  expression.  If  "writings"  mean  something  more  than  that,  I 
think  the  whole  cppyrl^t  lav  is  In  trovible. 

WASSERSIEOM.  Well,  everything  that  is  In  a  tangible  medium  is  not 
necessarily  a  "writing."  Is  your  position  that  anything  and  everything 
that  Is  In  such  tangible  medium  is  a  "writing,"  constitutionally? 

GOLKIAH.  It  has  to  be  the  writing  "of  an  author,"  too.  But  with 
respect  to  "writing,"  yes. 

DESNNBERG.  I  would  say  that  I  would  agree  with  what  John  Schulman 
Just  said  about  having  broader  coverage.  I  forgot  to  mention  one 
specific  point  when  referrlng'to  subdivision  (5).  For  the  last 
eighty-five  years  or  so  your^ office  and  the  har  have  been  concerned 
with  one  specific  limitation  that  appears  here,  that  limits  commercial 
advertisements  to  "merchandise."  That  certainly  should  disappear. 

Either  we  should  say  "merchandise  or  services,"  or  ve  should  eliminate 
It  altogether.  Ihere  Is  no  reason  why  a  bea\xtlful  advertisement  for  a 
service  by  a  bank,  or  Insvirance  conpany,  or  whatever  else  it  msy  be, 
should  not  have  copyright  protection.  And  we  have  been  troubled  by 
this  limitation  to  merchandise  before,  as  you  know. 

KAIOISTEIK.  Well,  as  you  know,  ve  do  register  those  now,  so  that  we 
would  Intend  to  Include  them  In  the  ... 
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IlERENBERG*  You  could  Juat  add  "or  servlceB." 

OOIIMAB.  Z  talM  It,  Walter,  you* re  not  referring  nov  to  labels. 

You're  referring  to  tbe  adrertlaements • 

DQtMBERO.  Yes. 

GOUMAS.  And  your  point  vould  be  taken  care  of  If  It  vere  clear,  as 
Daybe  It  Isn't,  that  "for  Derchandlse"  modifies  "labels"  but  does  not 
modify  "advertising." 

ICDiMER.  With  respect  to  the  point  originally  raised  by  Mrs.  Linden 
and  conmented  tqpon  by  others.  Initially  I  hod  made  tbe  contrary 
assusq^tlon.  That  Is  to  say,  nothwlthstandlng  the  word  "include,"  I 
assximed  you  meant  "Include  and  limited  to,"  and  I  was  going  to  raise  It 
later  vhen  ve  get  to  technical  words.  But  vhen  you  say  that  It's  by 
way  of  Illustration  only,  then  I  must  agree  that  this  leaves  us  completely 
at  sea. 

I'm  not  concerned  so  much  with  the  constitutional  aspect  because.  In 
my  opinion,  "original  works  of  authorship  fljced  In  any  tangible  medium" 
do  constitute  "writings"— •although  It  still  might  be  better  to  say 
"writings"  If  that's  what  we  mean.  (But  If  we  say  that,  then  we  have  to 
be  careful  that  ve  say  "writings  In  the  constitutional  sense"  as  dis¬ 
tinguished  troa  "writings  as  construed  under  the  present  statute.")  I 
think  the  Isportant  thing  Is,  If  the  thought  Is  to  have  this  only  by 
way  of  Illustration,  ve  hove  to  have  some  more  meaningful  overall  category. 
What  Is  open?  Either  the  constitutional  sense  of  "writings,"  or  the 
statutory  sense  of  "writings"  (but  apparently  we  don't  mean  that, 
because  ve  are  Including  soxind  recordings),  or  some  other  more  carefully 
defined  overall  phrase. 

I  think  this  Is  an  Important  defect,  a  substantive  defect  In  the 
present  draft,  tfy  own  feeling  Is  that  ve  should  say  that  it  Includes 
"writings"  as  this  term  was  xised  In  Article  1,  Cla\ise  8  (or  whatever),  of 
the  Constitution,  subject  to  whatever  specific  exclxislons  ve  want  to  make. 

GOUMAH.  As  to  specific  exclusions,  this  point  was  made  before  by  Mr. 
SChlffer.  It  seems  to  me  that  vhat  everybody  Is  talking  about  Is,  "Let's 
leave  this  open  to  take  care  of  things  ve  cannot  now  foresee."  I  don't 
know  how  to  exclude  vhat  I  can't  foresee. 

MANGES.  When  a  copyright  statute  Is  drafted,  It  seems  to  me  that  the 
first  thing  the  public  and  the  courts  are  entitled  to  know  Is  what  la 
oppyrlghteble,  not  Illustrations  of  vhat  might  be  thought  copyrightable. 
When  you  start  out  by  Just  giving  iUustratlona,  I  think  you  are  Just 
encouraging  a  guessing  contest  as  to  vhat  Items  or  categories  might  be 
copyrightable  b\it  are  not  set  forth.  Therefore,  I  vould  be  in  favor  of 
changing  "include  the  following  categories"  to  "consist  of  the  follow¬ 
ing  categories." 
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!'■  not  Inclined  to  criticize  the  oldtljoers  for  a  ladi  of  clairvoyance* 

I  don’t  think  that  ve  today  can  he  any  more  faraeeing  than  they  vere  at 
that  tlxae.  I  think  vhen  inventions  produce  nev  categories  then  ve*Te  got 
to  ade^t  the  law  accordingly,  by  vay  of  amendments*  I  think  that  clarity 
in  the  lanr  is  more  Important  than  all-inclusiveness  vhere  you're  merely 
setting  forth  exazples* 

BRXLAVSIQ.  Hy  neied>l>or  here  is  conveyizxg  the  seme  tbou^t  that  vas  in 
my  mind.  In  the  I909  Act  there  is  a  provision  that  the  subject  of 
copyright  shall  include  *'all  of  the  vritings  of  authors and  then  the  Act 
proceeds  to  list  the  categories*  But  those  categories  omitted  the 
unpublished  nondramatic  vorks  of  authors*  Everybody  agreed  that  it  vas 
the  Intention  of  Ck>ngres8  to  grant  protection  to  the  unpvd>lished  non¬ 
dramatic  vorks  of  authors,  suda  as  a  thesis  that  a  student  might  vrite 
for  his  Doctorate  degree,  or  any  serious  vork*  But  unfortunately  there 
vas  no  category  in  vhlch  they  could  be  covered,  and  the  Copyright  Office 
has  no  forms  or  applications  for  registering  them. 

Bov,  ve're  going  to  fall  into  that  same  trap,  because,  unless  the 
category  is  very  definite,  so  you  can  say  that  this  vork  vlU  go  in 
sucb-andrsuch  a  category,  ve're  going  to  be  in  the  same  position— that 
there  vlU  be  a  vork  vhlch .  la  not  covered  by  the  categories  set  forth 
here,  cuid  there  vlll  be  no  provision  for  making  registration  of  the 
claim— exactly  as  ve  are  facing  under  the  present  lav. 

So  I  think  the  statute  should  say  that  the  category  "shall  apply  to 
the  foUovlng  vorks,"  and  not  Just  "shall  include"— that  it  should  he 
limited.  !Ihe  vorks  vhidi  could  be  covered  by  copyright  should  be 
definitely  set  forth,  and  none  others  included  by  implication. 

GOIJKAH.  I  think  the  exaniple  you  give  doesn't  iUxistrate  perhaps 
vhat  you  have  in  mind,  Fulton.  You're  talking  about  unpublished  non¬ 
dramatic  literary  vorks,  that  is,  xmpubllshed  book  material.  !Qie  reason 
it's  not  nov  registrable  is  not  because  the  statute  doesn't  cover  books 
or  book  material.  It's  becaxise  the  statute  covers  published  vorks,  plus 
certain  limited  and  specified  categories  of  unpublished  vorks* 

Bov,  hear  in  mind  there' s  pne  other  thing  about  the  present  lav*  In 
addition  to  "all  the  vritings  of  an  author"  in  section  4— that  very 
general  phrase— and  then  an  enumeration  in  section  3  (eu>d  that 
enumeration,  remember,  is  made  for  the  purposes  of  olasslflcatlon  for 
registration)— there  is  then  the  phrase  that  says,  in  effect,  "This 
enumeration  shall  not  be  deemed  to  be  exhaustive." 

BRYLAHSKI.  But  the  fact  ranalns  that  for  all  these  years  these  things 
have  not  been  registrable. 
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OOLDfAH,  Ibat's  'but  not  because  of  a  lack  of  categorleB. 

One  otber  thing*  Remember  that  this  enumeration  does  not  represent 
a  classification  for  purposes  of  registration*  In  our  Repoart  ve 
Indicated  that  that  vas  to  'be  entirely  different  and  separate  from 
the  speolfl cation  of  copyrightable  materials*  Ve  recommended,  and  I 
thought  everybody  agreed,  that  classification  for  purposes  of  regis¬ 
tration  is  something  that  vould  be  a  matter  for  administrative  regu- 
lation,  and  it*s  not  in  this  part  of  the  lair  at  all* 

KAHJLNSThUi*  It  Is  just  a  minute  before  11:30  azui  I  vould  like  to 
osk  you  to  shorten  yonxr  remarks  and  close  the  discussion  on  this  part, 
so  that  ve  can  take  it  under  further  consideration  and  go  on  to  the 
next* 

00I£7*  I*d  like  to  direct  attention  to  two  aspects  of  section  l(b)* 

I  note  that  It  is  jdnrased  in  the  singular,  vhereas  a  motion  picture  . 
may  consist  of  many  parts*  This  toay  be  a  matter  of  drafting,  but  I 
vould  raise  it  nov  for  future  consideration* 

Secondly,  as  to  the  part  of  the  phrase  vhich  reads  "who  did  not  copy 
it  from  another  source*"  Motion  pictures,  and  compilations  of  'books, 
and  so  on,  may  include  exact  reproductions  with  permission— for  exaii^>le, 
stock  footage  film,  or  reproduction  of  a  part  of  an  article*  And  1 
do  not  find  too  muCh  comfort  In  section  2(d}  on  a  derivative  vork 
because  It  refers  to  "recasting"  or  "transforming,"  vhen  in  fact  vhat 
1  speak  of  may  be  five  minutes  for  a  larger  vork  of  an  hour  and  a  half, 
or  a  small  part  of  a  book*  IMs  may  be  a  drafting  matter,  but  I*d 
like  to  raise  it  at  this  time* 

G0IJ14AH.  1  think  vhen  ve  get  to  section  2,  as  ve  vlU  shortly,  you 
vlU  discover  It  not  only  covers  nev  versions  as  such*  It  also  covers 
new  material  tised  together  vlth  old  material.  Maybe  that  takes  care  of 
yotcr  question* 

BURTON*  Briefly,  finding  myself  on  the  "pro- category"  side  of  this 
argument,  I  vould  sviggest  the  re-reading  of  Capitol  v*  M^cury— because 
the  present  act,  vlth  Its  broad  inclusive  language,  didn't  do  much  good 
In  Capitol  V*  M^cury*  The  miore  you  read  Judge  Hand's  opinion,  the  more 
.  you  come  to  the  conclusion  that  In  his  mind  was  the  fact  that  the  coxirts 
%  wanted  Congress  to  act*  And  it  didn't  do  the  people  who  believed  that 
kind  of  vork  should  be  protected  much  good  to  have  a  court  say  "Congress 
‘  could  have  done  It  hut  It  didn't  do  it*"  I  think  that  case  bears 
careful  reading  in  support  of  specifying  categories* 
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I  have  a  proposal  to  cosEgpromlse  this  dUeonoa*  On  the 


third  line  you  say  nov  known  or  later  developed*  Nov,  I  don't  say 
that  the  seven  categories  are  exhaustive,  hut  IT  we  say  "the  subject 
Batter  of  copyright  shall  be  United  to  the  follovlng  categories  of 
works  DOW  known,  but  shall  also  Include  works  later  developed,"  In 
this  way  ve  can  say  where  ve  are  today  without  Ui&ltlng  the  future* 


KAMINSDilN*  I  would  like  to  ask  you  to  consider  briefly  the  question 
that  Mr*  Burton  Just  referred  to->that  Is,  the  line  ve  have  Inserted 
on  sound  recordings  *  Does  anyone  have  axiy  cooments?  I'd  like  to  pick 
up  that  question,  on  the  understanding  that  we  do  not  want  to  discuss 
the  rights  to  be  given,  and  that  ve  would  prefer  to  have  a  bu(^  Biore 
complete  discussion  when  ve  discuss  rights*  Ihls  provision  In 
section  1  would  Just  bring  It  Into  the  statute,  and  that's  the  only 
question  that  ve  want  to  raise  at  this  point* 


SARGOY*  I  haven't  been  Inclined  to  rely  on  the  courts  for  the 
ancient  definitions  of  words  such  as  "publication,"  or  the  White-Smith 
V*  i^llo  concept  of  what  Is  "copying*"  But  I  think.  In  this  Instance, 
where  ve  have  come  to  a  word  such  as  "writings,"  as  put  Into  the 
Constitution  In  the  Eighteenth  Century,  or  the  word  "author,"  1  think 
the  courts  have  done  a  pretty  good  Job— as  they  did  also  In  both  the 
dissenting  and  majority  opinions  In  the  Capitol  Records  case*  I  think 
here  I  would  be  Inclined  to  rely  upon  the  courts  and  Just  say  "for  a 
work  of  authorship" — ^dilch  means  a  work  originating  with  the  author  to 
the  extent  of  \diat  he  contributes,  which  has  not  been  copied  f^om  other 
sotircea*  Even  thoiigh  he  Is  working  on  public  domain  materials,  he 
might  have  contributed  something  of  his  own  authorship  which  originated 
with  him  and  ^dilch  vlU  be  protected* 

When  you  use  the  word  "original,"  newer  concepts,  newer  questions  come 
In  which  do  not  exist  under  present  lav*  I  think  the  courts  could  very 
well  take  care  of  this,  and  If  it  Is  broadened  to  the  extent  of  saying 
that  sound  recordings  might  come  within  the  scope  of  copyrlghtablllty, 
then  In  other  provisions  of  the  Act  you  can  define  to  what  extent,  if 
any,  you  are  going  to  give  protection  to  certain  aspects  of  sound 
recordings— such  as,  perhaps,  the  Interpretive  rendition  or  otherwise* 

TtisA  can  be  well  controlled  to  other  parts  of  the  law,  .but  I  think  here 
we  would  do  better  to  take  oirt  a  definition  of  "originality"  or  the  use 
of  the  word  "original"  and  rely  Just  iqpon  "a  work  of  authorship,"  as 
the  courts  have  been  determining  that  question. 

FCTKFIfiTEIN*  I  Just  have  a  question  on  (?)*  llo  you  mean  sound  record* 
toga  of  original  works  of  authorship,  or  do  you  mean  that  souxid  recordings 
shall  be  considered  original  works  of  authorship  per  se? 
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OOIJMAN.  What  vs're  saying  la  that  sound  recotrdlngs  themselves  vlll 
he  considered  original  vorhs  of  authorship.  Bear  In  Bind  that  ve  are 
not  saying  nov  to  vtaat  extent  they  vlll  he  given  rights,  vbo  vlll  ovn  the 
rights,  vhat  the  conditions  vlll  he,  etcetera,  hut  that  sound  records 
logs  are  sthject  to  protection— vhatever  the  protection  xaay  he— under 
the  copyright  lav  as  vorhs  of  authorship. 

><■1  WKkt^qTHTit.  Sven  thw£^  they  Bsy  not  he  lndei>endent  or  creations  of 
authors,  or  even  though  they  may  he, taken  froa  another  source. 

Ihat  goes  to  everything  In  here.  Including  the  other  six 
categories  as  veil  as  sound  recordings. 

EAIOSTSIII.  We're  not  trying  to  raise  sound  recordings  shove.  •• 

QOIJXMB.  They  Bust  he  original  vorfcs  of  authorship. 

KAMZnSTEZII.  They  must  meet  the  other  q]uallfloatlons. 

OOLEMAN.  Of  course. 

ITNKKLSTRIW.  I  just  vender  vhether  the  definition  of  "a  vork  of 
authorship,"  as  you  have  It,  Isn't  put  in  there  only  for  the  purpose 
of  limiting  sound  recordings.  It's  vhoUy  uzmecessary,  it  seems  to  bo. 

QOLCUAII.  liot  at  all.  It  relates  to  everything,  all  of  the  categories. 

DUBIN.  You  Bean  the  mere  mechanical  acts  of  recording  vlll  he  deeaed 
to  he  a  vork  of  authorship? 

GOUMAN.  It  vlll  he.  In  much  the  same  vay  as  the  mere  mechanical  act 
of  photogrc^hlng  a  motion  picture. 

DUBm.  I  am  concerned  about  the  physical  act  rather  than  vhat  is 
contained  In  the  recording. 

GOLD-IAN.  Well,  this  vould  cover  the  recording,  meaning  vhat's 
contained  In  the  recording,  of  coturse. 

IXJBIN.  Well  then,  vhy  didn't  you  say  so? 

GOLH'IAN.  a  blank  platter,  no.  A  tape  In  idilch  the  material  has  heen 
erased,  no. 

PUBm.  Well,  I  suppose  that  vould  he  oovered  hy  a  later  discussion. 

OOIiOlAN.  No.  lhat  vould  not  he  a  sound  recording. 
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WBSS,  Vhat  la  the  protection  glren?  Is  it  glTen  to  the  act  of 
recording,  or  vhat  ie  the  nature  of  the*.*T 

• 

OOLEMAN.  It*  a  given  to  the  product  of  recording,  not  the  act  of 
recording* 

LZGBZESTWAKGER.  Bill  Zdchteswanger,  Muaie  Xhvialon*  I  juat  want  to 
Bay  that  ve  are  happy  to  find  ouraelvea  in  thia  auguat  eoopany  after 
44  or  yeara*  I  knov  you  don't  vant  to  get  into  the  question  of  vhat 
is  protected  at  this  tine,  b\xt  it's  certainly  not  a  xaere  mechanical 
matter*  It  is  a  matter  of  the  artistry  that  is  contributed  to  the 
recording*  I'm  axxre  this  vill  be  discussed  later  on,  but  that's  the 
Important  thing  as  far  as  ve're  concerned* 

I'd  lihe  to  talh  to  thia  vord  "tangible"  in  the  second  line  on  the 
page*  That's  something  that  bothers  me,  and  not  Just  in  connection  vith 
music— although  I  can  conceive  of  a  cooputer  set  up  to  produce  sound, 
vfaich  might  be  vired  directly  to  the  head  of  a  deaf  person;  there  vould 
be  no  sound  in  the  ordinary  sense,  b\it  it  vould  produce  a  vorh  of 
authorship  vhich  vould  be  appreciated*  Take  the  smelly  movies;  that's 
another  case  vhare  you  might  have  an  original  vork  of  authorship,  and 
yet  there  vould  be  nothing  "tangible"  in  the  ordinary  sense*  I'm  not 
a  lawyer,  but  it  seems  to  me  that  this  vord  "tangible"  is  dangerous  to 
use* 

KA1>£D)STE:IN*  Mr*  Evans,  did  you  vant  to  speak? 

EVABS.  Yes*  I  wanted  to  ask  Mr*  Goldman  if  it  is  the  act  of  recording 
that  creates  the  svibject  matter  of  copyright* 

GOLEMAH.  It's  the  product  of  the  act  of  recording* 

EVABS*  The  product*  That  is  to  say,  a  record  containing  bird  calls 
or  sound  effects  voxU.d  be  a  siibject  of  copyright. 

GOUl-lAB*  I  8\Q)pose  it  might  be*  If  it's  an  original  vork  of  author¬ 
ship,  and  I  can  conceive  that  this  could  be  so* 

EVABS.  Thank  you* 

SCHTFfER*  One  of  the  difficulties  I  have  on  this  sound  recording  ' 
thing  is  that  I  don't  quite  xmderstand  vhat  is  Intended  to  be  covered 
In  category  (7)  as  distinguished  from  category  (4),  "xx>ndramatlo  musical 
vorks*"  It  seans  to  me  that  we've  got  what  Xoolu  to  me  like  three 
categories  of  sound  recordings — that  Is,  mere  performances  of  other 
musical  works,  electronic  music,  and  a  mixture  (which  may  be  arrangements 
made  in  the  course  of  recording  or  nev  material  that  Is  not  mere 
performance,  Ijnprovlsatlon  by  musical  instruments  which  are  first  embodied 
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In  a  recording)*  Ifov,  the  electronic  music  vould  seem  to  me  to  fit 
more  properly  Into  category  (4)>«not  to  he  treated,  In  other  vords,  as 
a  "sound  recording"  at  all* 

And  vlth  respect  to  the  drafting,  the  omission  of  language  In  terms 
of  "vords,  nuxobers,  syoibols,"  and  so  on.  In  category  (4;,  makes  it 
prohahle  that  category  (k)  vould  be  subject  to  the  same  kind  of 
limitation  that  ve  have  nov*  In  other  vords,  you  voxild  treat  electronic 
music  as  a  "sound  recording"  rather  than  as  a  "musical  coDoposltlon”  for 
vhatever  other  Implications  that  may  have  under  the  rest  of  the  act* 

This,  I  think.  Is  erroneoxis* 

KAMIKSTBIN*  Vould  you  be  satisfied  to  assume  that  electronic  music 
vas  covered  by  this  lav  If  there  vere  no  provision  for  soxnid  recordlngst 

SCEEFTQR.  Ho* 

KAKENSTEIH*  Veil,  this  Is  one  of  the  purposes  of  the  clause* 

QOUMAN*  I  think  a  good  exasple  of  a  sound  recording  that  Is  not 
under  paragraph  (4)  Is  a  recording  of  a  pubUc  domain  vork— 'Beethoven, 
on  records* 

VASSERSlSttDM*  Vouldn't  the  question  that  has  been  raised  about  tangi¬ 
bility  be  ansvered.  In  a  vay,  by  using  the  vord  "vritinga"?  Z  vould 
like  to  esphaslze  that*  On  pain  of  repetition,  it  seems  to  me  that, 
even  If  I  may  be  mistaken  In  raising  the  constitutional  question  (Mr* 
Hlmmer  feels  that  I  am;  I  don't  think  so),  but  putting  that  aside  for 
the  moment,  even  If  there  isn't  a  nice  constitutional  question,  we  do 
have  this  question  of  a  limitless  range  of  copyrightable  subject  matter* 
And  I  think  that  ve  limit  the  area  In  a  vay  that  ve  should  limit  It  by 
using  the  word  "vrltlngs"  in  place  of  this  language* 

I  take  It  that  Mr*  Goldman  vould  say  that  ve  vovild  be  redundant  if  ve 
continued  to  say  "the  vrltlngs  of  an  author  fixed  In  tangible  form."  Z 
take  it  to  be  your  understanding  that  "tangibility"  In  this  context 
necessarily  Isplies  "vrltlngs."  Z  don't  agree  vlth  that  Implication* 

I  think  that  vould  be  broader  than  "vrltlngs*"  Z  thiidc  "vrltlngs"  In  a 
Constitutional  sense  should  be  expressly  included  In  the  statute* 

CS^ENSZEIN*  Z  should  Just  like  to  put  to  rest  the  fears  I  often  hear 
expressed  by  some  of  the  members  here  about  electronic  music*  Electronic 
music  has  been  published  and  printed  In  partltxxr  form.  It  can  be 
copyrighted  as  a  published  vork* 

LEVZTAS*  Retuorning  to  this  question  of  sound  recordings  for  the 
moment,  Mr*  Goldman,  it  seems  that  either  you  are  back  to  this  "book 
versus  literary  vork"  distinction  (where  the  sound  recording  vould 
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te  in  the  place  of  a  hook,  to  use  yovir  amlogy  as  before)  or  you're 
referring  to  the  performance  vhlch  is  on  the  sound  recording  (in  which 
event  you  are  really  referrixig  here  to  the  protection  of  performances 
rather  than  of  the  sound  recordings — to  use  yxrur  example,  Beethoven  on  a 
recording). 

GOLEMAB.  Well,  I  don't  want  to  answer  the  question  as  to  who  gets 
the  protection— whether  it's  the  performing  artist  or  Aether  it's  the 
record  producer.  But  we  are  talking  libout  the  recording— as  distinct 
from  the  music,  let's  say,  that's  embodied  in  the  recording. 

Nov,  under  the  present  law,  we  protect  the  music;  we  don't  protect 
the  recording  per  se.  Ihls  proposes  to  provide  some  measure  of  pro- 
tectloxv— the  lengths  of  ^dilch  are  not  now  being  defined— to  the  record 
per  se,  which  is  something  in  addition  to,  or  beside,  the  copyright  in 
the  music  which  is  embodied  in  the  recording.  Now  whether  it's  the 
performance  that  represents  the  creative  element  or  whether  it's  the 
production  of  the  record  Itself  that  represents  the  creative  element, 
we  are  not  concerned  with  here. 

SARGOY.  Herman  Flhkelsteln  seems  to  imply  that,  although  the 
Mendelssohn  Violin  Concerto  is  a  work  of  authorship,  Jascha  Heifetz's 
recorded  Interpretive  rendition  of  it  is  not.  I  would  take  issue  with 
that  view.  I  think  Heifetz's  recorded  interpretive  rendition,  the  pro¬ 
duct  of  his  artistic  and  intellectual  labor  as  put  into  a  tangible 
medium  where  it  can  be  preserved,  is  a  work  of  authorship.  Nov,  whether 
or  not  it  should  be  protected  is  not  a  question  of  whether  it  is  a  work 
of  authorship.  I  think  that's  an  economic  question  to  be  considered  in 
other  places  and  in  connection  with  other  problems. 

LINDEN.  Ihe  last  two  speakers  merely  Illustrated  why  some  of  us  here 
are  handlcapMd  at  this  Juncture  in  considering  subsection  (7)  of 
paragraph  (a%  I  think  that  we  might  be  well  advised  in  accepting  the 
Register's  initial  recommendation  that  the  discussion  of  this  section 
be  tabled  until  such  a  time  cks  there  is  available  to  us  the  suggested 
draft  as  to  the  ownership,  duration  and  extent  of  protection  of  sound 
recordings.  May  I  make  a  motion  if  it's  appropriate  at  an  informal 
meeting  of  this  kind,  that  the  discussion  of  this  section  be  tabled  for 
the  present? 

KAM1N5TEIN.  Well,  without  conslderlxig  it  as  any  formal  matter,  I 
woxild  like  to  urge  you  to  postpone  the  fuller  discussion  of  this 
subject  matter  \mtil  we  can  present  what  we  have  in  mind  on  the  limited 
rights,  etc.,  that  would  be  covered — becaxise  Z  think  that  many  of  you 
are  really  directing  your  remarks  to  those  questions. 

SCHUIMAN.  Mr.  Kamlnstein,  I  think  you're  right  so  far  as  the  substance 
of  the  ricdit  is  to  be  considered;  that  should  be  postponed.  But  I 
think  that  we  should,  at  this  point,  recognize  that  the  problem  Itself  is 
not  quite  clear  even  in  section  1. 
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For  exazsple,  the  problem  of  recordlxtg  Is  not  vmique  In  one  sense,  b\zt 
has  a  prototype  in  the  printing  business*  People  have  tried  to  protect 
"vorks,"  when  the  content  of  the  vork  vas  in  the  public  domain,  by 
claiming  that  their  particular  format  or  typography  (as  in  the  "Falstaff" 
case,  for  exas^le),  in  Itself  created  a  protectlble  vork*  And  the 
courts  have  sedd  that,  in  the  absence  of  illuminated  figures,  illuminated 
letters,  chapter  headings,  and  so  forth,  the  mere  putting  of  vords  on 
paper  in  print  of  a  particular  type  font  does  not  in  itself  create  a 
protectlble  vork* 

I  think  ve*ve  got  to  look  at  recordings  the  same  vay*  We  think  only 
of  music,  but  don't  forget  that  more  and  more  vorks  are  being  recorded 
on  phonograph  records,  and  on  tape,  vhlch  are  not  music*  Books  are 
being  read  on  it,  children  are  gettizig  recordings  in  school  as  aids  in 
learning  poetry  and  literature*  And  ve  must  distinguish  betveen  the 
mere  reading  of  a  book  or  a  poem  on  a  record,  and  a  recording  of  Jascha 
Heifetz's  interpretation  of  a  syiqphony  or  a  concerto*  In  other  vords, 
the  latter  may  be  protected, as  a  creative  effort*  It  may  not  be  an 
arrangement  in  terms  of  notes  li^irinted  on  paper,  but  it  may  veil  be 
treated  as  cm  arrangement  in  terms  of  notes  as  they  are  played  and 
recorded* 

For  Instance,  I  vas  eOvays  doixbtful  about  the  protectiblllty  of  a 
recording.  But,  in  today's  era,  I  think  that  a  cos^ilatlon,  such  as  a 
record  album  or  an  albw  of  poetxry,  or  somethlxig  else  of  that  sort, 
shoiild  have  the  same  kind  of  protection  as  a  con^llatlon  in  book  form* 
Hov,  I  think  you've  got  to  distinguish  between  the  two— namely,  the  mere 
recording  of  a  statement  In  the  form  of  reading  poetry  and  recordings 
like  that,  idzich  do  not  provide  any  authorship  contribution,  end  some¬ 
thing  which  does  add  authorship  because  it  provides  a  new  concept* 

KAMmSTEIH*  I  would  like  to  close  the  discussion  despite  the 
additional  points  I  am  sure  a  good  many  of  you  have*  Ibe  only  point 
intended  to  be  raised  here  vas  whether  sound  recordings  would  be  covered 
by  the  statute,  not  these  supplementary  questions*  I  would  welcome 
additional  written  material,  or  discussion  with  vis  afterwards,  but  I 
want  to  turn  now  to  section  2  so  that  ve  can  at  least  get  started  on  it 
this  morning* 

I  am  going  to  call  on  Barbara  Ringer,  the  Chief  of  our  Examining 
'  Division,  to  talk  on  section  2* 

RUiQER*  The  discussion  end  recommendations  concerning  copyricdit  in 
compilations,  derivative  vorks,  and  vorks  conblned  with  pre-existing 
material  appear  on  pages  9  ai^d  10  of  the  Register's  Report  and,  as 
you  will  note,  are  quite  brief*  Ihider  the  present  statute,  as  the 
Report  points  out,  it  is  unclear  that  the  elements  added  to  the  vork 
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oust,  in  order  to  stigpport  a  nev  copyright,  represent  "original,  creative 
authorship"  In  themselves.  The  only  recoomendatlon  that  the  Report  made 
on  this  point  vas  slBq;>ly  that  this  requirement  he  made  clear  In  the  statute. 

Actually,  this  recommendation,  and  the  area  of  problems  surrounding 
It,  drev  very  fev  comments  from  Panel  members  or  anyone  else.  In  the 
most  extensive  comnent  It  vas  urged  that.  If  the  lav  make  clear  that  the 
elements  of  compilation,  adaptation,  or  added  material  must  constitute 
original  vork  of  authorship  In  themselves,  then  It  should  go  further 
and  make  clear  that  "original,  creative  authorship"  can  resxilt  firom  a 
mere  arrangement  or  rearrangement  of  pre-existing  materials. 

Attacking  the  same  problem  from  a  different  angle,  another  comment 
recommended  that  the  nev  lav  should  also  make  clear  hov  much  revision 
Is  necessary  to  support  a  nev  cc^yrlght  In  vhat's  known,  loosely,  as  a 
"nev  version."  Ilhe  third  caomient,  vhlc^  vas  the  only  other  one  ve  got, 
suggested  that  the  lav  be  further  clarified  by  specifying  that  a 
derivative  copyright  Is  subordinate  to  copyright  In  any  pre-existing 
material  used  In  the  vork. 

Nov,  the  language  of  section  2  of  the  preliminary  draft  Is  Intended 
to  be  complementary  to  the  language  of  section  1,  and  I  think  some  of 
the  problems  of  the  Interrelationship  between  the  two  have  already  been 
brought  out  this  morning.  Vhat  ve  were  trying  to  do  here— in  a  rather 
verbose  section,  I'm  afraid— represents  an  effort  to  follow  the  recom.- 
mendatlon  of  the  Report  and  to  clarify  the  language  of  the  present 
section  7  of  the  stat\ite,  which  is  the  equivalent  of  this,  especially 
along  the  lines  that  were  recommended  In  the  three  comnents  that  ve 
received.  Ihe  only  departure  from  the  Register's  recommendation  on  this 
point  vas  to  drop  the  word  "creative,"  for  the  reasons  Mr.  Goldman  has 
Indicated  and  which  you've  already  discussed. 

Despite  the  apparent  lack  of  Interest  or  controversy,  ve  believe  this 
Is  a  fundamentally  Ijiportant  section.  It  would  be  unthinkable  to  leave 
It  out,  even  If  you  could  logically  defend  Its  omission.  Practically 
all  of  the  copyright  lavs  of  the  world  have  sections  on  this  point,  and 
many  of  them  spell  out  the  8tLb;)ect  matter  being  protected  in  some  detail. 
And,  speaking  as  Chief  of  the  Examining  Division,  I  think  the  need  for 
a  clear  atat\itory  provision  is  demonstrated  every  day  by  the  problems  of 
Interpretation  and  practice  that  arise  under  section  7  izi  the  working 
out  of  the  present  ‘  lav. 

In  addition.  It  la  worth  noting  that  this  draft.  In  attempting  to 
draw  a  clear-cut  line  between  pre-existing  material  and  material  that 
la  being  added,  will  have  oonalderable  algnlflcance  vlth  reapact  to 
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other  prohleme  that  we  are  going  to  encounter  later  In  the  revision, 
such  as  ownership,  duration,  rights,  fomalltles,  and  so  forth*  Very 
serious  practical  prohlems  arise  today  In  this  "new  version"  area  with 
respect  to  all  of  these  matters* 

I  should  also  UXe  to  call  attention  to  tluree  specific  points  that 
are  Involved  In  the  preliminary  draft*  First,  although  we  loosely  refer 
to  this  material  as  "new  versions,"  or  "new  matter,"  or  "new  work,"  to 
use  the  phrase  now  In  section  1,  I  think  that  some  of  the  criticisms 
which  have  been  leveled  at  the  word  "new"  In  this  context  are  well-taken* 
"Hew"  is  a  synonym  for  "novel,"  and  by  raising  questions  of  novelty  this 
does  add  a  confusing  element*  While  use  of  the  word  "new"  here  could 
be  defended,  we  have  tried  to  avoid  It*  Instead,  we  have  tried  to 
break  the  subject  matter  of  this  section  down  Into  three  t^es  of  works 
whldti  we  feel  cover  the  same  ground:  (l)  compilations;  (2;  derivative 
works;  and  (3)  self-contained  works  added  to  pre-existing  material. 

Qie  second  point  I  want  to  make,  which  is  j^bably  the  most  important, 
refers  to  the  second  sexrtence  of  subsection  (a)*  Under  this  subsection, 
a  condition  of  copyright  In  ccopllatlons  and  d^lvatlve  works  Is  that 
the  pre-existing  material  employed  In  the  works  be  used  "lawfully*" 
nie  word  "lawfully"  Is  Intended  to  cover  both  the  iisual  case  In  which 
pemlBslon  is  secured  from  the  copyright  owners,  and  also  the  less 
usual  case  \diere  the  work  Is  used  lawfully  but  without  permission— and 
X  speak  particularly  of  the  compulsory  licensing  situation* 

We  have  raised  this  question  for  the  sake  of  discussion*  Ihider  what 
we  have  here,  a  derivative  work— an  arrangement,  let's  say— prepared 
under  the  compulsory  license  without  the  specific  permission  Arom  the 
copyright  owner,  would  be  considered  copyrightable  because  It  would  have 
been  prepared  "lawfully*"  This  Is  a  question  that  deserves  discussion, 
although  at  present  I  don't  think  we  have  any  strong  convictions  about  it* 

Hote  that  this  requirement  of  using  lawfully  Is  ZK>t,  in  terms,  applicable 
to  self-contained  works  added  to  pre-existing  material*  Our  thought 
here  was  that  you  shouldn't  deprive  a  copyright  owner  of  all  of  his 
rights  because  of  the  fact  .that,  combined  with  his  self-contained  work. 

Is  a  work  ^dilch  was  zx>t  used  lawfully*  Thke  a  song  book  for  exanple; 
in  the  middle  of  the  work  are  the  lyrics  of  a  folk  song  vdiltdi,  throu^ 
accident  or  otherwise,  were  \ised  without  authority*  Should  this  throw 
the  entire  work  into  the  public  domain? 

Our  feeling  was  that  the  same  considerations  that  apply  to  coopllatlons 
axid  derivative  works  do  not  apply  In  this  situation— that  certainly  that 
ought  to  be  actionable  as  an  Infringement,  but  It  shouldn't  throw  the 
entire  work,  the  work  that  the  new  author  has  added^  Into  the  public  domain* 
I  realize  that  this  Is  a  subject  for  some  debate* 
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ISm  lost  point  I  vant  to  make  la  siiqply  that  sections  (c)  and  (d) 
could  veil  he  put  In  another  section  of  definitions*  We  pot  them  In 
here  Just  for  the  sake  of  clarity,  although  they  make  the  section  seem 
rather  long* 

EAHINS13SIH.  Barhara,  I  am  sure  that  you  hsven*t  discovered  the 
section  on  vhlch  there  vlll  he  xu>  controversy* 

EARP*  Ify  first  oonnBent  Is  that  the  more  1  read  this  section  and  the 
more  I  read  the  present  section  7»  the  more  erkamored  Z  hecome  of  the 
present  section  7*  It  has  the  vl^ue  of  not  being  verbose,  and  that  Is 
a  virtue  almost  In  and  of  itself* 

Secondly,  Z  am  very  much  cmcemed  about  this  category  of  "self- 
contained  vorks"  in  the  section  to  utaidh  Miss  Ringer  has  been  addressing 
herself*  Z  think  you  ought  to  have  a  definition  of  it,  because  Z  don't 
knov  vhat  It  means*  Z  don't  think  It  means  Just  vbat  you  have  given  by 
vay  of  Illustration— a  fev  words  from  somebody  else's  copyrighted  work, 
stuck  In  the  middle  of  a  nev  and  original  work  like  a  song  book.  Z 
think  It  could  also  mean  somebody's  self-contained  preface  studc  onto  a 
novel* 

As  nov  written,  this  kind  of  literary  hitch-hiking  Is  permitted  without 
the  permission  of  the  copyright  owner  of  a  xusvel,  play,  book,  movie  or 
anything  else*  Z  see  no  reason  idiy  a  man  can't  make  a  trailer  and  tack 
It  onto  a  motion  picture  and  say,  "ZSils  Is  a  self-contained  work  added 
to  a  work  In  which  copyright  Is  subsisting,  and  Z  don't  need  the 
permission  of  the  copyright  proprietor  of  the  movie,  xmder  this  section, 
to  show  both*"  As  worded  Z  thlzik  that  construction  could  be  supported 
.In  full* 

RZNGER*  Z  think  you  are  correct  to  the  extent  that  the  self-contained 
work  can  be  copyrighted,  but  the  unauthorized  xise  of  the  work  In  which 
copyright  Is  subsisting  could  still  be  enjoined  as  an  Infringement* 

KARP*  Also,  Z  do  think  that,  while  you  are  getting  into  a  matter  of  real 
substance.  It  has  nothing  to  do  with  this  section  when  you  get  Into  the 
area  of  arrangements  under  a  coiqmlsory  license*  Z  won't  even  bother 
to  argue  that;  there  are  pl^ty  of  other  people  who  have  a  greater  Interest 
in  It*  Z  would  prefer,  from  the  point  of  view  of  proprietors  of  copy¬ 
right  In  literary  and  dramatic  works,  to  see  the  rights  of  authors 
protected  by  the  more  restricted  phrase  "by  permission  of  the  copyright 
owner*"  Z  don't  think  that  we  should  get  away  from  a  very  concise 
meaningful  phrase  Into  something  as  ambiguous  and  untested  as  "used 
lawfully*" 
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COLEI*  With  sooe  caution  may  I  take  pleaaure  In  a^preelng  vlth  vhat 
Mr*  Karp  has  said.  I  am  trovibled  hy  the  reduced  atatus  of  a  "xxenr  irork" 
to  a  "derivative  vork  • "  I  appreciate  the  perhaps  dangerous  significance 
of  the  vord  "nev”  as  possibly  xseanlng  "novel,"  but  It  hasn't  meant 
that  In  section  7*  And,  as  I  read  sva}dlvlslon  (d),  a  "derivative  vork" 
may  be  something  of  a  lesser  category  than  a  copyrightable  vork*  Z 
realize  that  ve  can't  look  at  the  end  of  the  book  to  see  hov  It  comes 
out,  but  ve'U  have' to  see  vhat  these  rights  are  and  vhat  the  reduced  status 
Is,  If  any*  I  vould  prefer  a  phrase  such  as  "separately  copyrightable," 

If  ve  can't  use  the  vord  "nev*"  But  I  do  confess  that  I  thlzik  section  7 
probably  has  vorked  pretty  veil* 

KAMnSTSm*  We  vlU  hear  four  more  and  then  atop  for  the  morning*  Hr* 
Thxxnenbaum  first,  and  then  Hr*  Kaye,  Hr*  SChlffer,  and  Mr*  WlBner* 

lAIUlEIIBABM*  I  address  myself  to  the  last  sentence  of  section  2(a)* 

Aren't  ve  really  encroaching  iqpon  the  judicial  function  here,  and  not 
stlcklxig  to  the  legislative?  Bere  ve  are  explaining  hov  to  determine 
vbether  a  votk  Is  available  or  not,  or  vhether  It's  lavful  or  not* 

We're  trying  to  define  something  vhlch  the  court  Itself  has  j\n:*i8dlctlon 
over* 


I  thlzdc  the  sane  criticism  applies  to  subdivision  (b)*  After  all.  It's 
self-evident  that  a  person  cannot  obtain  protection  for  something  he 
unlawfully  secured*  Iherefore,  Is  it  necessary  to  state  that  In  a 
statute?  I  mean,  that  Is  so  self-evident* 

RUiOBR*  Well,  no,  I  don't  feel  that  It  Is  self-evident  at  all,  and 
the  present  lav  does  contain  the  same  provision,  sort  of  tucked  In  In  an 
ambiguous  vay* 

TAHHEMBAIM*  In  that  respect,  I  thlilk  the  legislative  drafting  of  the 
1909  Act  is  open  to  a  great  deal  of  criticism*  Those  who  knov  the 
circumstances  appreciate  just  vhat  vas  done  at  that  time*  The 
Congressional  Coemlttee  vas  trying  to  fuse  about  twenty-three  bills  Into 
one  act*  .  .  . 

KAIB*  I  associate  myself  ylth  the  point  with  respect  to  "self-contained 
vorks**  There,  I  think,  ve  are  trying  to  articulate  something  vhlch  ve 
can  safely  leave  to  the  courts*  If  the  vork  Is  truly  Independent  and  self- 
contained  and  It  merely  cqipears  In  contiguity  vlth  a  copyrighted  vork— 
an  analysis  of  the  character  of  Hamlet  printed  In  a  set  of  Shakespeare, 
or  an  original  song  printed  In  a  brochure  vhlch  has  public  domain  songs 
In  It— I  don't  think  ve  have  to  cover  that  here*  If  It  Is  Independent, 

I  don't  think  ve  need  worry  vhat  the  courts  may  do  because  of  Its  con¬ 
tiguity* 
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X  also  vant  to  point  oat  tbat  although  In  aubsaetlon  (d)  va  uae  tho 
daflnitlon  uaed  hefoara— naaely,  "an  original  vork  of  author8hlp”»in 
(e)  va  uae  nev  language— •  "independent  creation."  X  don't  knov  vfaether 
that's  Intended  to  differ. fircm  "original  vork  of  authorship,"  hut  X 
think  ve  should  try  to  stidc  to  the  same  phrase. 

And  X  repeat  that  it  seeos  to  ne  that  laere  selection  traa  aaterlal 
not  subject  to  copyright,  the  mere  act  of  omission,  should  not  be 
regarded  as  authorship. 

EAMIBSTEIH.  X  think  you  have  a  good  point  on  the  previous  one. 

Mr.  Scfalffer,  and  then  Mr.  Sinmer.  And  ve  vlU  resume  on  this  subject 
rl{p3t  after  lunhh. 

SCEHTER.  Xt  seems  to  me  that  the  xise  of  the  vord  "lavful"  creates  a 
rather  Intricate  conflicts  problem,  because  there  are  foreign  statxites 
permitting  translations  under  certain  circumstances  vlthout  permission 
of  the  copyright  proprietor.  So  the  translation  Is  made  lavfully  vhere 
made;  then  let's  say  scmebody  vants  to  linport  cc^les  of  the  translation. 

Z  think  that  the  old  business  of  "vlth  the  permission  of  the  copyright 
proprietor"  Is  mudx  superior. 

niMMER.  Let  me  Just  say  briefly  that.  In  terms  of  substance  as  dis¬ 
tinguished  from  form,  I  feel  this  is  a  clear  ijoqprovement  over  section 
vlth  the  one  exce]^ion  of  the  "self-contained  vorks,"  on  vhlch  X 
vould  agree  vlth  Mr.  Kaye. 

It  seems  to  me  that  the  main  vlrtxie  of  this  provision  Is  making  quite 
clear  that  vhlch  Is  only  amblguouslv  clear  in  the  present  Act— namely, 
that  the  holder  of  a  "nev  vork"  or  "derivative  vork"  copyright  can  only 
exforce  It  vlth  respect  to  the  copying  of  that  vhlch  he  has  nevly 
contributed.  Be  can't  thereby  enforce  rights  In  the  old  material  that  he 
has  Incorporated.  !Ihls  may  be  said  to  be  IxapUed  In  the  present  Act,  but 
the  coiurts,  at  least  some  courts,  haven't  gone  alox^  vlth  that  position, 
and  X  think  this  language  makes  that  more  clear. 

It  does  seem  to  ms  In  terms  of  forok— It  may  be  a  matter  of  taste— 

I  vould  prefer  to  see  the  vhole  thing  called  "derivative  vorks,"  rather 
than  dividing  It  Into  "compilations"  and  "derivative  vorks."  And,  as 
Indicated,  I  vould  exclude  the  "self-contained  vorks."  It  seems  that. 

In  this  diraft,  an  anrangement  made  up  of  public  domain  materials  Is 
called  a  "conpllatlon,"  but  If  It's  made  of  vorks  in  copyright  It's 
then  called  a  "derivative  vork."  I  don't  think  that's  a  significant 
distinction;  I  think  It  could  lead  to  confusion.  I  vould  like  to  see 
"derivative  vork"  xxsed  throughout. 

KAMHiSTEIII.  Ve  viU  expect  you  back  at  2  o'dodc. 
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KAMISS7EIS*  Ladlee  and  gentlemen^  ve  vULl  proceed  nov  in  an  effort 
to  finish  as  early  as  posslhle,  hut  no  later  than  4:30,  so  that  people 
can  catch  their  trains  and  planes*  We  have  copies  of  the  transcript  of 
the  fourth  Panel  Meeting,  March  1962,  vhlch  vlU  be  available  at  the 
door  as  you  go  out*  Cie  House  Judiciary  Conmlttee  has  also  very  kindly 
offered  to  reprint  the  entire  transcript  of  the  prior  Panel  sessions, 
and  thus  they  vUl  be  available  to  those  vho  vere  not  Involved  In  the 
previous  sessloxis*. 

I  vould  like  XU3V  to  t\xm  back  to  our  discussion  of  section  2  on 
"CooQ)llatlons,  Derivative  Works,  and  Additional  Material*” 

OIHSOn*  X  should  like  to  address  BQself  to  the  final  sentence  In 
2(a),  vhl(k  reads: 

A^Jteetlon  for  a  compilation  or  derivative  vork 
eoploylng  pre-ezlstlng  material  In  vhl(k  copyright 
Is  subslstlx^g  shall  be  available  oxQy  if  such 
material  has  been  used  lawfully* 

Is  my  understanding  correct  that  the  compiler  of  a  10,000-poem  vork 
vould  have  no  right  to  protection  of  the  cospllation,  under  this 
sentence.  If  he  Infringed  In  printing  one  of  the  10,000  poens? 

R1HQE3R*  I  think  this  vould  be  the  effect* 

0ISS(S}*  Is  that  Intended?  I  should  think  that  anybody  dealing  vlth 
10,000  poems  vould  make  an  error  vlth  respect  to  oxko* 

RIHGER*  I  thlxk  that  there  Is  a  genuine  policy  question  here*  This 
is  probably  the  present  lav,  but  I  think  a  good  case  could  be  made .  out 
for  penal ttlz:g  copyright  under  those  circumstances* 

OLSSQN*  Barbara,  ve're  making  It  so  explicit  In  this  particular  case 
that  I  think  perhaps  ve  are  forclxig  the  court  to  reach  an  unjust 
decision* 

% 

RUKIER.  I  think  vbat  Sam  Jfonnenbaum  vas  suggesting  before  the  Interval 
vas  that  maybe  you  can  take  care  of  this  under  the  doctrine  of  “uclean . 

■  hands  or  something.  But  the  present  lav  does  make  this  explicit,  and  It 
'  seems  to  me  a  sufficiently  Isportant  point  to  cover— whatever  sub¬ 
stantive  results  you  finally  come  out  vlth.  Ihe  example  you  give  is  about 
as  extreme,  I  think,  as  you  can  find  on  that  side  of  the  question. 

KEUMAN*  I  vant  to  refer  to  paragraph  (d),  but  I'm  not  assuming 
thereby  that  everything  before  that  has  been  discussed  sufficiently* 

I'm  referring  to  the  vords  ”and  dependent  for  its  existence*"  I'm  zkot 
sure  idiat  that  xaeans* 
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I  know  the  meaning  of  the  words  "based  upon";  they  have  a  definite 
meaning*  I  believe  that.  In  using  the  vcnrd  "dependent,"  you  meant  that 
It  Is  true  that  the  prior  voA  Is  an  Integral  part,  and  you  Included 
this  provision  to  make  that  clear. 

But  the  word  "depei;dent"  makes  It  a  little  xmcertaln*  It  could  mean 
"dependent  by  reason  of  this  provision"  or  "by  reason  of  some  other 
provision."  own  feeling  Is  that  the  words  "based  izpon"  are  o\ifflclent. 

FIUKEIiSTElII.  I  Just  want  to  comment  on  the  Initial  question  raised  by  • 
Harry  Olsson.  I'll  cover  two  things.  If  possible,  without  tryixig  to 
give  precise  wording* 

If  that  final  sentence  of  subdivision  (a)  were  changed  so  that  you 
protected  only  the  new  matter,  and  then,  secondly,  protected  It  only 
to  the  extent  that  there  bad  been  an  authorization  from  the  owner  of  the 
right  tinder  the  original  copyrl^t,  I  wonder  bow  far  that  would  be  from 
the  principle  embodied  In  the  draft  sentence.  In  other  words.  If  you 
said,  "Protection  for  a  cocpllatlon  or  derivative  work  engploylng  pre> 
existing  material  In  which  copyright  Is  subsisting  shall  be  available  only 
to  the  extent  that  such  use  has  been  authorized  by  the  owner  of  such 
rights."  I  Just  suggest  that. 

RHK^.  Ihls  Is  certainly  worth  considering*  It  Is  a  very  constructive 
suggestion. 

SCHI7FER.  I  was  going  to  say  that  some  of  us  over  here  seem  to  have 
some  doiibt  If  this  Is  actually  the  present  state  of  the  law.  In  other 
words.  If  there  were  situations  such  as  Mr*  Olsson  envisages,  I 
shouldn't  think  that  the  whole  work  would  be  unable  to  secure  copyrl£^t 
because  of  the  one  Infringement  In  It*  The  consent  of  the  one  pro¬ 
prietor  not  having  been  obtained,  I  should  think  the  lav  today  would 
be  that  the  thing  falls  for  that  one,  and  that's  all. 

RIHGER.  Actually,  Mel  Himmer  and  I  have  had  some  correspondence  on 
this  point  recently,  and  I  rather  took  your  view*  In  other  words.  If  a 
case  were  presented  such  as  Harry  proposes,  where  the  equities  were  so 
strongly  on  one  side.  It  might  be  that  a  coxurt  would  be  reluctant  to 
throw  the  thing  out.  But  you  have  language  In  section  7  which  is  fairly 
explicit,  and  you  would  have  to  get  around  that  In  order  to  reach  the 
result  you  suggest  * 

SCHDIMAN.  Mr.  Chairman,  I  am  reluctant  again  to  bring  vp  the  question 
of  recordings  and  my  view  of  recordings  and  copyrl£d^t,  but  I  find  nyself 
again  In  a  somewhat  difficult  position*  Section  (b)  of  2  provides  that 
"Protection.. .shall  extend  only  to  the  original  work  contributed  by  the 
author  of  the  conpllatlon,  derivative  work,  or  additional  material,  as 
distinguished  from  any  wc-exlstlng  material  esployed  In  the  work  eis  a 
whole."  Then,  under  (d),  a  "derivative  work"  Is  defined  to  Include  a 
sound  recording. 
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Bovj  an  artist  vho  records  a  mislcal  coaoposltion,  if  ve  asstone  that 
he  adds  samethlng  to  It  that  Is  entitled  to  protection,  vould  hardly 
provide  "additional  naterlal"  xmless  he  made  a  new  arrangexoent.  It 
says  "additional  material,  as  distinguished  from  pre-existing  material 
eaqployed." 

Vcv,  I  think  that  there  Is  an  ambiguity  there.  And  I  think,  unfor¬ 
tunately,  ve  get  right  into  the  midst  of  sraiethlng  that  ve  ou^t  to 
discuss  here,  and  that  Is  the  question  of  neighboring  rl^dits— because 
there  Is  where  we  hit  the  very  essence  of  neighboring  rights,  namely,  the 
right  of  a  performer  who  doesn't  contribute  authorship  but  contrlbxxtes  his 
talents  as  a  performer.  And  I  find  that  this  section  leads  us  right  into 
that,  because  the  provisions  of  subdivision  (b),  z’ead  with  subdivision  (d) 
demonstrate  that  kind  of  a  difficulty.  Z  tKiric  we  ought  to  give  a  lot 
more  consideration  to  that,  and  not  Just  pass  It  over  and  say  that 
"a  recording  Is  a  recording  Is  a  recording." 

PUiPEL,  I  would  like  to  addresc  myself  to  a  different  question, 
namely,  the  inclusion  of  the  word  "index. "  I  have  recently  had 
occasion  to  cdiedc  the  law  and,  while  my  research  may  not  be  exhaustive, 

BO  far  as  1  know  there  Is  no  clear  answer  at  the  present  tine  to  the 
question  whether  an  index  to  a  work  is  considered  a  "derivative  work." 

I  thixik  very  Ingiortant  policy  considerations  can  be  advanced  for  not 
so  considering  it.  For  example,  there  may  be  an  important  work  from 
the  scholarly  point  of  view.  authors  or  proprietora  of  the  work 
may  xu>t  get  around  to  indexing  It.  I'm  thinking  of  a  situation  where 
that  is  the  case,  and  has  been  for  about  7$  years,  ^&xy  other  scholars 
who  want  to  make  use  of  this  work  make  an  Index  of  it?  While  the  lav 
Is  not  now  entirely  clear  I  think  the  rule  is  that  an  index  is  not  an 
infringement  of  a  work  Indexed,  and  1  submit  that  this  should  be  the 
law  xmless  there  are  clear  pressing  policy  considerations  to  the  contrary. 

RHKQIR.  IQvls  was  precisely  why  we  put  the  language  In  there,  in  an 
effort  to  raise  the  question  so  that  we  can  face  vp  to  It.  I  think  you 
know,  and  I  certainly  do,  that  this  Is  a  question  that  arises  frequently 
in  my  experience— >08  to  whether  or  not  Indexing  is  an  exclusive  right 
xmder  the  present  copyright  .  law.  It's  xmclear,  and  by  putting  It  In 
thejre  ve  simply  meant  to  raise  the  question,  so  that  It  could  he 
discussed  as  a  policy  matter. 

DUBIR.  I  find  myseUT  in  cooplete  accord  with  John  Schulman's  remarks— 
In  view  of  this  section,  and  section  1,  and  a  couple  of  the  questions 
that  were  addressed  to  Mr.  Goldman  as  to  whether  perfarmance  was  intended 
to  be  protected  rather  than  the  mere  mechanical  act  of  recording.  If 
this  draft  Intends  to  protect  the  performer  In  his  performance,  letfs  say 
so  and  have  it  right  out  in  the  open.  Let's  not  try  to  drag  It  in  by  its 
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beelB  imder  the  doctrine  of  protection  of  a  sound  recording.  And  If  it 
Is  meant  to  apply  to  the  protection  of  a  performer^  ve  are  right  hack 
to  the  doctrine  of  neighboring  rights.  If  ve  have  to  discuss  It^  let's 
discuss  It. 

This  goes  further  than  the  protection  of  a  mare  sound  recording  as 
such.  Z  think  all  of  us  are  In  favor  of  seme  soort  of  protection  as  far 
as  ujoauthorlzed  dubbing  Is  concerned.  But  vhen  ve  get  Into  the  field 
of  the  protection  of  a  performance— leaving  aside  the  Constitutional 
question  that  may  be  raised*-you  have  a  policy  question  also  that  I 
think  merits  some  very  serious  discussion. 

EAMDISTEIH.  And  ve  vould  hope  that  this  group  vould  consider  It  at 
much  greater  length  vhen  ve  talk  about  rights. 

DUBIN.  However^  you  cannot  escape  the  fact  that.  In  defining  vhat 
can  be  protected  In  the  foUovlng  categories  of  vorks,  you  have  said 
that  a  performance  may  be  protected.  •  Nov,  as  to  the  extent  to  vhlcb  It 
Is  to  be  protected,  I  agree  that  vlU  be  discussed  later;  but,  query, 
should  the  performance  Itself  be  protected,  or  can  it  be  protected 
constitutionally? 

KAMINSIIEIN.  I  BtlU  feel  that  It  vould  be  best  to  discuss  this  in 
Its  entirety  at  that  time,  and  leave  It  for  the  moment  in  this  unsettled 
state. 

IXJBIN.  I'd  like  to  be  heard  Just  once  more.  If  I  may.  You  cannot 
pass  It  by  If  you're  going  to  give  protection  to  a  sovmd  recording. 

You've  got  to  discuss  it  Initially. 

Nov,  the  extent  of  protection  Is  something  else.  But  should  It  be 
protected  at  all  Is  something  you  cannot  gloss  over  by  saying,  "We'll 
discuss  it  >dien  ve  go  Into  more  detail."  It  Involves  the  fundamental 
principle  of  \diether  a  performance  can  be  protected,  whether  It's  on  a 
recording  or  otherwise,  or  vhether  it  should  even  be  In  the  copyright  lav. 

KAKDRSTEIN.  Well,  I  vould  certainly  feel  that  It's  appropriate  nov 
to  discuss  that  point— vhether  this  should  be  in  the  copyright  lav  at  all 
or  vhether  It  belongs  In  a  separate  lav— and  I  vould  be  glad  to  hear  a' 
discussion  on  that. 

lilCHIQiWANGER.  I  Just  vanted  to  point  out  that.  In  addition  to  Its 
value  as  a  performance,  a  sound  recording  has  value  as  a  vrltlng,  under 
the  constitutional  meaning.  In  the  case  of  folk  songs,  for  Instance,  it 
may  be  the  only  vrltlng  that  exists.  This  seems  to  be  true  In  other 
areas,  so  that  I  think  this  element,  as  veU  as  the  performance  angle 
and  the  mechanical  angle,  viU  have  to  be  considered. 
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NIMMER.  Well,  Juat  briefly  on  the  index  pointy  I  think  there  ia 
another  side  to  that*  One  night  as  veil  say  that  if  an  author  vrltea  a 
Tery  long  vork  vhlch  la  difficult  to  vade  through,  it  vould  be  helpful 
to  the  ptiblic  if  auoBiarlea  vere  available*  And  yet  I  don't  think  anyone 
vould  argue  that  therefore  people  should  be  permitted  to  make  sxmmarles 
vlthout  the  consent  of  the  author,  because  this  is  a  valuable  right 
that,  if  the  author  chooses,  he  should  be  able  to  exploit  exclusively* 

I  think  similarly  vlth  indexes*  This  ia  a  valuable  adjunct  to  a  bode 
vfaich,  if  the  author  vlshes  to  exploit,  and  vtaen  he  vishes  to  exploit, 
he  should  be  able  to  have  the  exclusive  right  to  do  so* 

KAKIKSiSIIi*  Of  course,  I  take  it  that  there  are  tvo  problems*  Harriet* 
probloi  was  with  respect  to  a  vork  that  was  75  years  old,  so  that  you 
might  not  have  had  the  question  of  consent,  and  you  vould  have  to  face 
the  question  of  whether  this  was  copyrightable* 

KARP*  I  think  you  can  have  the  problem  arise  for  a  fairly  recent 
work  idilch  is  published  by  one  publisher,  by  the  author's  consent,  with 
an  index,  vhlch  is  prepared  by  the  publisher,  not  the  author.  Iben  the 
author  authorizes  the  second  publication  of  his  vork,  and  you  vould 
have  the  problem  vhether  that  second  publisher  vould  be  free  to  use  the 
index  from  the  first  work.  Zn  other  words,  idien  you  go  from  hard-back 
to  paperback  publisher,  can  the  latter  pick  i:q>  the  trade  edition  index 
unless  some  arrangement  had  been  made  for  it? 

pnfEL.  Could  you  have  some  concept  of  "ncm-\iser'*  here,  as  in  other 
contexts?  1  mean,  if  a  vork  exists  for  a  certain  period  of  time  without 
an  index,  then  why  not  give  others  the  right  to  make  an  index  on  payment 
of  something  to  the  proprietor  of  the  vork?  Or  is  that  a  concept  that 
vould  make  things  even  more  cotopllcated  than  they  are  nou? 

KAlimSTEIH*  I  have  no  question  but  that  it  voxild  conpUcate  matters. 

It  goes  over  to  some  of  the  concepts  ve've  seen  as  to  translations  in 
foreign  lavs* 

0L3S0N.  Kami,  you  have  announced  on  several  occasions  your  anxiety— 
and  I  thliik  that  most  of  us.,  share  it— that  vs  get  to  the  end  of  the 
road  in  the  copyright  revision  effort  in  the  fairly  near  future*  It  ■ 
occurs  to  me  that  leaving  the  subject  of  sound  recordings  in  this  act 
is  going  to  leeul  cQl  of  us  into  squabbles,  and  probably  endless  debates, 
when  ve  get  to  the  subject  of  what  rights  shall  be  accorded  to  whatever 
people  are  going  to  get  the  rights  with  respect  to  sound  recordings. 

I  suggest  that  ve  take  sound  recordings  out  of  the  pressed  revision 
and  either  save  it  until  later,  as  an  addition  to  the  Copyright  Act,  or 
that  ve  deal  vith  it  in  seme  otdier  section  of  the  lav.  I  think  ve're 
probably  going  to  hit  some  pretty  spirited  squabbles  and  disagreements 
in  this  area. 
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KAMHISTBin,  I  aa  sure  ve  vlU,  Barry* 

OlfiSON.  Our  difficulties  vltb  the  Rome  Coxxventlon  vould  make  that, 

I  thick,  a  dependable  prediction* 

KAKLNSTKIN*  Vould  you  e:g|>and  that  in  Just  one  vayt  Do  you  feel 
that  they  ought  not  he  part  of  the  copyright  lav  at  all7  Are  you 
opposed  to  protection  for  duhhlng,  for  exani>le7 

OISSOR*  I  thought  I  made  nyself  clear,  Kami,  that  I  think  for  the 
moment,  vlth  regard  to  revision,  ve  ought  to  put  the  question  aside, 
and  tii&n  either  later  discuss  it  as  a  possible  part  of  the  copyright 
act— ’Vklch  ve  vould  then  amend— or  vith  respect  to  some  other  body  of 
lav,  or  not  at  aU*  I  merely  suggest  that  vs  put  this  aside,  becaxise 
of  the  length  of  time  and  attention  it  vould  probably  consume,  and 
make  the  attainment  of  your  effort  to  have  an  early  conclusion  to 
copyright  revision  possible* 

DEREREERO*  I  have  a  suggestion  somevhat  along  the  lines  of  the  index 
problem*  Qiere  is  one  current  problem  that  you  must  have  read  about, 
and  vhld)  turns  up  all  the  time  in  the  educational  field;  and  that  has 
to  do  vlth  separate  publication  of  ansver  sheets  and  that  sort  of 
thing  in  college  book  material*  It  is  very  difficult  under  our  exist* 
Ing  lav  to  find  copyright  protection  for  such  material* 

Is  it  a  "derivative  vork"  as  defined  here?  Is  it  "part  of  the 
ccBponents"?  Is  copyright  in  it  separately  available?  Vhat  Is  the 
effect  of  electronic  computations,  and  so  forth?  Can  ve  find  a  vay 
of  Including  the  great  deal  of  intellectual  vork  that  goes  into  the 
ansver  sheet,  so  as  to  protect  the  author  as  a  creator  of  an  original 
vork? 

KAMHISTESt*  We'd  velcome  suggestions,  unless  you  axe  recommending 
that  ansver  sheets  be  stated  specifically  as  subject  matter* 

DESERBBBG*  I'm  not  suggesting  anything  so  specific,  but  the 
language.** 

KAMIBSTEIR*  Well,  this  is  one  of  our  difficulties— 'as  to  hov 
specific  you  become;  and  ve've  already  heard  criticism  of  this  draft 
as  being  too  specific* 

SCBAEFTTSt.  I  vas  going  to  say  that  ve  are  concerned  presently  vlth 
the  question  of  copyrighting  a  sound  recording,  because  ve  have  had 
the  decisions  of  the  courts,  both  in  the  Tzen^Taena  case  (Mills  Music, 
Inc*  V*  Croovell  Music,  Inc*,  126  P*  Svq^«  54)  and  the  Miracle  Record 
case  (Shapiro  Bernstein  C!o*,  Inc*  v*  Miracle  ]tecord  Co*,  Inc*,  9I  F* 
Svq^*  473//  ^  vhlch  the  courts  have  held  that  the  sale  of  the  record 
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constituted  a  piibllcation,  and  If  not  copyri^ted  vent  Into  ptiblic  domain. 
So  that  It  is  something  that  ve  must  presently  consider,  and  I  don't 
think  ve  can  piish  It  under  the  table — partlcvilarly  as  to  hov  far  ve're 
bolng  to  go,  as  to  vtaat  the  rights  are  as  far  as  rendition  or  performance 
and  such  things  are  concerned.  But  I  do  think  that  ve  have  to  consider 
It  from  the  standpoint  of  vhether  the  record  Itself  can  be  copyrighted. 

KSLUiAB.  I  think  there's  a  pretty  large  consensus,  If  I  may  be  so 
bold  as  to  say  so.  In  favor  of  Incorporating  sound  recordings  as  the 
e^quresslon  of  othervlse  copyrightable  material  or  as  a  "vrltlng."  Up 
to  that  point  I  thlxik  that  the  sound  recordings  are  properly  vlthln 
the  proposed  lav— -aside  from  vhat  vlU  be  done  about  dubbing,  or 
"mirror  copying"  of  sound  recordings,  or  othervlse.  In  other  vords, 

1  don't  think  you  can  take  the  vhole  subject  of  sound  recordings  and 
push  It  off.  I  agree  vlth  Mort  S<diaeffer  and  others  that,  as  a 
"vrltlng,"  soimd  recordings  must  be  protected. 

SCHIFI^.  I  concur  vlth  vhat  Leon  Is  saying  vlth  one  eiddenduDw— 
that  the  place  vbere  ve  get  Into  trouble  Is  In  the  area  of  protecting 
performance  as  such,  not  the  expression  of  a  musical  vork  In  the  form 
of  a  sound  recording.  But  the  trorible  Is  that  the  line  between  musical 
creation  and  musical  composition  as  embodied  In  a  record,  and  per¬ 
formance,  Is  not  a  sharp  line,  and  the  question  (if  ve  want  to  eliminate 
It  I  think  ve'U  slnpUfy  the  cqpyrl^t  revision  problems)  vould  be  hov 
to  draw  that  line. 

KAMmSTBIN.  Ve'd  love  to  find  out,  actually. 

SABGOY.  IzrteUectually,  I  see  no  difference  between  the  two  types 
of  things.  The  man  vho  collects  Vivaldi  sonatas  and  concertos  and  puts 
them  Into  a  book  or  a  compilation  Is  deemed  to  be  the  author  of  the 
derivative  voxk.  I  think  there  Is  even  more  of  authorship  vhen  a 
Heifetz  plays  those  concertos  or  sonatas  In  a  recorded,  permanent,  fixed, 
tangible  form.  And  to  that  extent  there  Is  no  Intellectual  difference. 

However,  I  recognize  there  Is  a  great  amount  of  economic  objection  to 
protecting  the  second  type  of  thing.  I  think  Its  Inclusion  might 
Interfere  with  the  progress^  of  any  general  revision  of  the  lav.  What 
could  very  veil  be  done,  I  think.  Is  to  make  the  decision,  here  In 
this  lav,  to  have  some  provision  to  the  effect  that  there  shall  be  no 
protection  for  a  performance  or  an  Interpretive  rextdltion  of  a  work, 
either  by  Itself  or  that  has  been  captvured  on  a  recording,  and  leave 
that  question,  perhaps,  to  later  amendment  of  the  lav  or  some  other  lav. 

However,  the  language  here  seems  recMonable  and  logical  enou^.  Ihere 
could  be  sound  recordings  of  literary  material.  A  teacher  can  be  a 
compiler  of  various  materials  taken  firom  the  public  domain,  or  of 
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ottaexB  with  permlBslon  of  the  copyright  ovner^  for  teaching  piirpoBes^ 
vhlch  he  puts  Into  a  teaching  record— so  that  thezre  Is  a  sound  recording 
of  that  nature  that  could  he  porotected* 

Bat  I  do  think  the  ansver  to  this  very  serious  problem  of  the  Inter¬ 
pretive  rendition  or  performance,  vhlch  Is  basically  an  economic 
problem.  Is  one  that  should  have  very  clear  Indication  In  the  proposed 
lav  that  no  protection  in  that  respect  Is  nov  Intended  to  be  given* 

SCHUIMAN*  Mr*  Chairman,  I  am  not  prepared  to  be  as  pesslmlBtle  as 
some  of  the  others,  and  I  don't  think  ve  can  throv  out  the  question  of 
sound  recordings  or  sveep  It  under  the  rug  In  hope  someday  to  solve 
the  problem.  I  think  It's  got  to  be  treated  to  some  extent  in  this  lav* 

I  think  If  possible  It  should  be  solved* 

On  the  other  hand,  I  think  one  of  our  difficulties  Is  that  ve  get  Into 
recordings  piecemeal*  And  sy  suggestion.  If  I  may  make  a  suggestion  of 
this  kind.  Is  that  a  full  session  be  devoted  solely  to  the  question  of 
recordings— not  only  vlth  respect  to  the  rights  In  recordings,  but  the 
limitations  and  the  extent  of  protection— so  that  people  vlU  be 
talking  of  the  vhole  ball  of  vax,  Ixistead  of  being  In  the  position  of 
saying,  "I  am  vllling  to  agree  to  the  protection  of  recordings,  provided** 
and  putting  off  the  "provided"  for  later  on* 

I  think  If  ve  devoted  an  entire  day  to  this  complete  sxibjeot,  so  that 
ve  had  a  clear  outline  of  not  only  the  rights  to  be  protected,  but  the 
nature  of  the  protection  and  the  limitations,  I  think  ve  ml^t  come  to 
a  clearer  idea  of  vhat  our  difficulty  is  and  the  extent  to  vhlch  ve 
can  Include  it  In  the  statute.  It  Jtist  cannot  be  Ignored* 

KAMUTSTBIN*  I  think  there  may  be  some  real  value  in  trying  to  do 
that,  because  I  have  never  yet  participated  In  a  discussion  on  sotuid 
recordings  that  didn't  run  on  and  on.  I  vould  hope  that  ve  could 
formulate  the  problem,  and  that  ve  could  receive  from  you  suggestions 
as  to  formulating  the  problem  and  narrovlng  the  issue,  so  that  ve 
could  discuss  Just  that  vlthout  getting  Into  the  entire  field* 

BURTON.  I  Just  have  tvo  points,  Kami.  One,  I  vholdieartedly  agree 
vlth  vhat  John  Schulmnn  said.  But  I  think  that,  in  the  course  of  the 
discussion  that  ccmmenced  before  lunch  and  has  continued  on,  tvo  . 
things  have  been  overlooked.  No  one  has  gotten  into  a  discussion  of 
rights,  nor  Is  that  on  the  agenda,  lhat's  specifically  excluded— 
as  to  vhat  rlc^ts  should  be  granted  In  sound  recordings. 

1  think  vhat  has  also  been  overlooked  completely  here  Is  vhat  sound 
recordings  are*  And  vlth  all  due  respect  to  Mr*  Sargoy,  and  even 
Mr*  Schulmnn,  they  keep  referring  to  Heifetz  or  Rubinstein  and  a 
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rendition  of  a  musical  coo^sltloxv— something  attributed,  by  the  vay, 
to  my  friend  Mr*  Flnkelsteln  vhlCh  he  didn't  say*  But  the  art  of 
sound  recording,  if  you  vlU  think  about  it,  is  rery  much  like  the  art 
of  the  total  prMuctlon  of  a  motion  plctvire* 

1  vould  remind  all  of  you  that  the  best-selling  sound  recording  In 
the  United  States  now  or  for  many,  many  years  past— perhaps  for  all 
time— Is  "The  First  Family*”  Nov,  "Ihe  First  Family"  is  to  all  Intents 
and  pmposes  a  vork  vhich  is  enteirtalnlng,  vhlch  has  creativity  In  all 
aspects,  and  vhlch  cannot  easily  be  characterized  as  a  single  creative 
effort*  It  certainly  Is  as  good  as  some  of  the  motion  pictures  which 
have  been  characterized  as  trash. 

I  vould  suggest  to  all  of  you  that  the  subject  of  sound  recordings 
cannot  be  brushed  under  the  table.  Don't  speak  of  It  In  terms  of 
interpretive  art*  There  are  many  more  things*  You  might  Just  as  veil 
say  that  a  motion  picture  Is  eill  the  result  of  the  acting,  vfaldi  Is 
not  true.  There  are  pe<^le  who  are  Involved  in  direction;  there  are 
people  who  are  involved  in  sound  effects.  It's  a  totality  of  pro¬ 
duction,  and  I  don't  think  that's  inaderstood. 

It  Isn't  Just  a  question  of  Mr.  Heifetz  going  Into  a  street  and 
performing  a  vork,  and  then  you  argue  whether  you  should  protect  Mr* 
Heifetz.  That's  the  easiest  case  to  argue.  A  sound  recording  Is  a 
totality.  It  is  like  a  motion  picture;  it  Is  like  a  photograph.  And 
many  people  who  have  been  Involved  In  the  recording  industry  today 
regard  this  as  an  art  form.  I  think  It's  got  to  be  mode  the  subject  of 
separate  consideration,  but  I  think  it's  got  to  be  borne  in  mind  that 
we  are  not  talking  about  any  single  person's  Interpretation. 

Nov  there's  been  a  great  deal  of  talk  in  the  popular  music  Industry 
about  the  "Nashville  sound."  I  don't  know  whether  It's  valid  or  not, 
although  It  seems  to  sell  quite  a  few  records*  But,  for  whatever  it 
means,  the  "Nashville  sound"  is  the  composite  of  the  effort  of  many 
people.  Just  as  a  motion  picture  is  the  conq>oslte  effort  of  many  people* 
And  I  thlxik  we  should  approach  it  on  that  ground* 

KAMINSTBIN.  Mr*  Colby  will  rise  to  the  defense  of  tte  motion  plctxure 
Industry* 

COLEY*  The  industry  needs  no  defense*  [Laughter] 

By  mentioning  sound  recordings  In  two  places  here,  there  Is  a  possible 
suggestion  that  this  body  Is  accepting  t^  principle  of  protection. 
Whether  ve  discuss  that  now  or  later  Is  of  course  a  matter  for  the 
Chairman.  But  ve  have  previously  had  this  problem  on  the  Neighboring 
Rights  Convention.  Perhaps  ve  become  somewhat  committed  to  the  principle 
by  activity,  but  ve  did  not  sign  the  treaty,  possibly  because  the  state 
of  our  lav  did  not  then  permit  It. 
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Z  vould  bopa  that,  by  Including  It  this  vay^  there  It  no  suggestion 
that  the  principle  has  been  approved  and  cannot  be  objected  to  later* 

If  ve  can  have  that  position,  then  vben  ve  dlscniss  It  Z  suppose  ve  can 
object  to  the  basic  principle.  But  Z  vould  hope  that  ve  are  not,  by 
this  method  of  raising  It,  comnltted  to  the  Selghborlng  Rights  Convention 
or  Its  principles* 

KAMZMSTEIB*  Z  should  think  that  vould  be  clear  from  the  transcript* 

« 

RlIdfER.  Well,  If  Mr*  Colby  vants  to  be  clear  about  avoiding  estoppel, 

Z  vant  to  be  clear  about  avoiding  la(^es*  [Laughter]*  1  Jtist  vant 
to  say,  briefly,  that  the  parallel  to  a  motion  picture,  Z  think.  Is 
very  veil  taken*  Z  completely  agree  vlth  Mr*  Burton's  remarks  in  that 
respect*  On  the  other  hand,  taking  Into  account  Mr*  Sargoy's  comments 
about  the  economic  aspects,  certainly  this  Is  something  ve  have  to  dis¬ 
cuss  idien  ve  get  to  rights*  At  the  risk  of  anticipating.  It  seems  to 
me  that  at  the  very  least  record  piracy  (that  Is,  the  re-recording  of 
the  record  as  distinguished  from  copying  the  contents  In  a  nevly- 
performed  record)  Is  a  right  that  might  veil  be  recognized^- vlth,  Z 
think  (Z  may  be  vrong),  a  minimum  of  controversy* 

When  you  get  Into  the  other  areas  of  Imitation,  vhere  copyright  In 
a  motion  picture  vlU  protect  against  Imitating  the  story  In  a  nevly- 
produced  motion  picture.  It  may  veil  be  that  the  rights  should  not 
extend  that  far  In  records*  But  Z  think  If  this  minimal  area  of  pro¬ 
tection-record  piracy— does  properly  come  vlthln  copyright,  then  there 
should  be  ix>  problem  at  this  stage  about  Including  It  In  the  list  of 
protectlble  vorks* 

KAMZHSIElIi  *  Well,  Z  can  assure  you  that  there  vlU  be  a  further 
opportunity  to  discuss  It,  and  that  you  are  not  committed  to  pro  or  con 
positions  at  this  point*  Are  there  any  other  comments  on  section  2, 

before  ve  go  to  the  protection  of  foreign  vorkst 

* 

WBZCEER*  Z  have  some  difficulty  in  xmderstandlng  section  (e)  as  it's 
presently  vrltten*  Zt  speaks  of  "vorks,  parts  of  vorks,  or  material 
not  subject  to  copyright*"  Does  the  phrase  "xx>t  subject  to  ccpyrlght" 
modify  only  "material") 

RZNQER*  Xes*  Zhat  vas  vhat  vas  Intended* 

WEICHER*  What  does  It  covert  Z  don't  quite  understand  It*  Give  me 
an  example* 

RZBGESl*  Hames  and  addresses  In  a  telephone  book  Is  one  example, 

Z  think* 

WASSERSTROM*  Bird  calls) 
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RIBCSR*  Bird  calls  possibly*  I  vas  at  the  Museum  of  Modem  Art 
recently  and  there  vas  a  collection  of  cuts  and  bolts  that  had  been 
glued  to  a  board*  That  sort  of  thing*  [Laughter] 

8CEUIMAH*  Ihat's  a  vork  of  art* 

RIBOER*  It's  also  a  cca^ilation* 

VHICHER*  In  subdivision  (c)  ve  have  also  again  the  vords  "independent 
creation,"  and  I  vould  say  the  same  thing  about  that  there  that  I  said 
before* 

RIB(^.  I  vould  agree  vlth  you. 

GOUJEEBO*  Qiere  seedDs  to  me  to  be  a  poaalble  Inconslstencv  betveen 
the  language  of  section  2(a)  and  the  language  of  section  2(d)— vhere  In 
(a)  ve  talk  about  the  "derivative  vork"  representing  "an  original  voric 
of  authorship,"  and  In  (d),  at  the  end,  ve  talk  about  the  "alterations” 
representing  "an  original  vork  of  authorahlp*"  Nov  Is  it  the  "alterations,”  ‘ 
separated  out  from  the  "derivative  votk,"  vhloh  must  have  the  Qualities 
•  of  originality,  anthorshlp,  et  oetera,  or  la  It  the  "derivative  vork"  Itself? 

It  seems  to  no  that  It  Is  very  difficult  to  separata  out  the  additional 
elsmants,  the  alterations,  and.  In  and  of  thensslves,  detexvlne  Whether 
they  are  original ,  et  oetera. 

RCIQER.  Cils  is  a  good  question*  I'll  try  to  ansver  It  this  vay* 
"Alterations”  vas  Intended  to  be  an  comibus  vord,  I  believe,  that 
vould  cover  the  earlier  terms  that  are  used  in  this  sentenoe*  This  Is 
a  difficult  concept  to  express* 

Die  pmblsm  has  been  vlth  the  Copyright  Office,  as  most  of  you  knov, 
for  sbout  fifty  years  and,  pertlculwly  vlth  respect  to  editing  In 
muslo  (diacritical  markings,  and  vhat  have  you),  has  been  a  burning  issue 
off  and  on  for  all  that  time*  Divorced  from  t)^  basic  vork  these 
markings  are  meaningless,  but  they  are  all  you  can  protect*  Ibis 
is  an  Issue  that  Is  nov  before  the  Intergovernmental  Copyright 
Coeaodttee— the  question  of  efforts  to  extend  the  term  of  copyright  • 
by  re-edltlng  a  piece  of  classical  music  or  an  opera  and  thereby  claim¬ 
ing  a  nev  copyright* 

This  language  represents  an  effort  to  try  to  explain  that.  In  the 
situation  In  question,  all  you  axe  protecting  are  the  additions— the 
"alterations,"  If  you  vUl— even  though  these  are  very,  very  difficult 
to  distinguish  from  the  vork  Itself*  If  you  substitute  three  notes  for  four 
in  a  chord,  for  exaaqple,  vhat  Is  It  that  you've  done?  It's  an 
"  cd.teratlon,"  Imt  you  can't  really  point  at  anything* 
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The  efTort  here  vae  to  make  thla  eestence  revolve  around  ^aa  a 
vhole.*  In  other  vorda,  you  look  at  "the  alterations  conaldered  as 
a  vhole,”  as  conxpared  vlth  the  original  vork  that  has  heen  altered. 

And  if  these,  "as  a  vhole,"  constitute  vork  of  authorship  as  distinguished 
firom  laare  Mechanical  musicianship,  then  they  are  protectable.  !Dils 
vas  vhat  ve  meant,  but  it's  very  difficult  to  express,  and  I  think  your 
point  is  veil  taken. 


OI£SOII.  It  la  difficult  for  lavyers  to  keep  away  from  language, 
and  I  can't  resist,  since  ve've  started  to  talk  about.it.  Wouldn't 
the  substitution  of  the  word  "they"  for  "alterations"  solve  the 
problem  coaQkletelyt 

« 

RINGER.  Could  be. 


rOTHEKBERO.  1  recognize  that  in  subdivision  (d)  you  don't  intend 
to  give  every  kind  of  exainple  of  a  derivative  vt^,  b\it  since  I  do  see 
the  vord  "dramatization"  I  vould  suggest  that  you  consider  including 
the  vords  "novellzatlon"  and  "flctionlzation,"  vhich  one  sees  repeatedly 
now  in  motion  picture  and  television  contracts  vlth  authors. 


KAMINSTEIN.  I  vould  like  to  turn  now  to  a  consideration  of  the 
alternative  suggestions  ve  have  made  vlth  respect  to  foreign  vorks  in 
section  3  on  "National  Origin."  Before  I  do  so,  however,  some  of 
you  have  asked  vho  the  distinguished- looking  colleague  on  my  extreme 
right  is,  and  I  should  like  to  tell  those  of  you  vho  have  not  met  Mm 
before  that  be  is  the  Deputy  Librarian  of  Congress,  Rutherford  Rogers, 
[i^lause] 


I  am  going  to  call  cm  Arpad  Bogsch  to  explain  vhat  ve  have  done  in 
section  3j  to  discuss  the  drafts. 

BOGSCH.  Section  3  deals  vlth  the  national  origin  of  vorks.  You  vlU 
find  tvo  texts,  "A"  and  "B".  These  are  two  alternatives.  "A"  consists 
of  a  single  paragraph,  and  expresses  in  statutory  language  the  recoct 
mendatlcns  contained  in  the  Register's  Report. 

"B"  Is  the  longer  one  of  the  tvo.  It  is,  in  essence,  a  streamlined 
version  of  the  provisions  of  the  present  lav,  vlth  some  differences. 

Ihe  main  difference  is  that,  instead  of  specifying  the  requirement  of 
reciprocity,  as  the  present  lav  does.  Alternative  "B"  vould  leave  the 
matter  of  reciprocity  to  the  discretion  of  the  President.  Another 
difference  is  that  "B"  vould  extend  protection  to  vorks  first  published 
in  the  United  States. 


Ihe  result  under  both  alternatives  may  be  the  same.  It  is  the 
approadi  which  is  different.  Under  "A",  the  new  statute  vould  extend 
to  all  vorks,  irrespective  of  national  origin,  except  to  those  which 
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tbo  President  1)7  proclamation  ezcJLudes.  Under  "B",  the  statute  vould 
extend  to  all  unpublished  vorks  and  to  three  kinds  of  published 
vorks — namely,  first,  American  vorks,  second,  vorks  to  he  protected 
\mder  the  three  multilateral  conventions  to  which  ve  are  party,  and 
third,  vorks  originating  in  countries  the  Resident  may  designate  hy 
proclamation. 

Views  in  earlier  discussions  have  differed  m  to  idiich  of  the  two 
approaches  is  preferable,  and  the  two  most  Is^ortant  arguments,  or 
groups  of  arguments,  were  the  following. 

Some  said  that  Alternative  "A”  means  that  ve  would  protect  nationals 
of  countries  \diich  do  not  protect  American  works.  '*Vhy  shoiild  we  he 
so  generous?"  these  people  ask.  Others  helleve  that  the  question  was 
not  correctly  put,  since  protection  will  he  extended  in  om:  discretion, 
and  can  he  cut  off  hy  I^esidential  proclamation.  And  if  there  is 
generosity,  it  would  prohahly  heneflt  the  IMlted  States  user«>such  as 
the  publisher,  translator,  adapter — more  than  the  foreign  author. 

Ihe  second  grovq>  of  arguioents  centered  around  the  following  question. 
Some  said  that  Altej^tlve  "A"  voxild  considerably  diminish  the 
Incentive  for  other  countries  to  adhere  to  the  Universal  Copyright 
Convention.  Others  sedd  that  adherence  would  still  he  attractive  in 
order  to  establish  relations  with  some  forty  other  countries  and,  aa 
to  the  Ikilted  States,  in  order  to  avoid  deposit  and  registration— if 
they  ren&in  a  requirement  or  ar  j  made  a  condition  of  remedies  and  the 
like. 

^ere  are  also  some  arguments  which  will,  I'm  sxure,  come  out  during 
the  discussion. 

KAMHISTEm.  I  should  like  to  enqthaslze  that  we  are  aware  of  the 
differing  (pinions,  or  there  voxild  not  he  alternative  drafts.  Ve 
welooms  suggestions  as  to  Improving  the  drafts,  rather  than  arguments 
as  to  which  ones  you  prefer,  imless  you  have  not  already  told  us  this. 

BUBIB.  Well,  I  think  most  of  my  comments  veire  contained  in  Arpad's 
resumA  of  the  arguments  of  people  who  thought  you  were-  too  generous. 
But,  as  far  as  Alternative  "A"  is  concerned,  if  It  is  our  policy— or 
our  hope,  as  I  think  was  announced  before  hy  the  Register— that  ve  try 
to  get  other  countries  to  adhere  to  the  UCC,  Alternative  "A"  certainly 
would  he  no  incentive— because  they  can  get  the  protection  that  they 
want  from  this  country  without  Joining  the  UCC,  vhl(^  vovCLd  mean  there 
vould  he  no  Incentive  for  them  to  Join. 

Alternative  "B"  is  quite  an  improvement,  hut  I  do  have  only  one 
objection,  primarily,  there.  (And  that  is  without  regard  to  what 
defects,  if  any,  exist  in  the  UCC,  because  I  don't  think  it's  our 
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province  to  dlscuas  those  at  this  time).  I  am  unahle  to  see  any 
reason  vhy  protection  for  unpublished  vorks  should  be  granted  without 
regard  to  the  citizenship  of  the  author,  while  we  still  restrict  pro¬ 
tection  for  published  works  to  the  categories  outlined. 

I  realize  there  are  one  or  two  cases  which,  perhaps  imfalrly,  have 
dealt  with  the  author— particularly  the  Lelbowltz  case— as  far  as  on  alien 
Is  concerned.  But  I'm  trying  to  see  the  reason  why  unpublished  vorks 
should  be  protected  per  se,  without  regard  to  the  citizenship  or 
donlclle  of  the  author,  and  a  restriction  applied  as  to  published  works. 

I  do  not  believe  that  unpublished  works  should  receive  a  greater  degree, 
as  far  u  protection  Is  concerned,  than  published  works.  The  re¬ 
striction  still  should  apply,  as  far  as  citizenship  or  domicile  Is 
concerned,  for  unpublished  works. 

Other  th£m  that,  Alteznative  "B**  Is  quite  a  reasonable  suggestion. 

KAI-mtSTEnH.  What  do  you  conceive  as  to  the  present  state  of  the  lav 
as  to  vmpubllshed  works? 

BOBIH.  Unpublished  works  would  not  be  protected  under  the  copyright 
act. 

KAMINSTEHU.  I  think  that  there  Is  a  real  question  as  to  whether 
that's  tz*ue. 

IXJBIB.  Veil,  I  nay  send  the  Lelbowltz  case  over. 

KAKENSTEm.  Z  think  others  have  argued  that  this  Is  the  situation 
today— that  unpublished  vorks  are  protected- -and  this  would  be  a  basis 
for  the  draft  here. 

R0THENBF3RG.  I  think  we  would  have  an  anomalous  slttiatlon,  through  our 
membership  In  the  UCC,  where  we  agreed  to  protect  works  first  published 
In  a  UCC  member  country.  If  we  permit  the  wholesale  taking  of  vorks 
which  might  eventually  be  so  published,  when  they  are  still  in  the 
uzqpiibllshed  state,  sljqply  because  the  author  Is  from  a  non-member 
country.  That  would  deprive  the  publisher  In  the  neiober  country  of 
receiving  the  benefit  of  copyright  when  he  does  publish  and  seek  to 
enforce  his  UCC  membership— because  the  work  will  have  already  been 
tak^  for  the  United  States  market,  auid  lawful  copies  would  have  already 
been  made.  I  think  that's  one  reason  for  protecting  the  vorks  while 
they  are  still  in  their  unpublished  state.  Irrespective  of  the  country 
of  the  author. 

I  would  like  to  address  myself  to  Alternative  "A”,  which  seems  to  me 
to  permit  the  President  In  his  discretion  to  Issue  a  proclamation  which 
could  be  harmful  to  a  Ihilted  States  dtlzen  who  happened  to  be  domiciled 
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Id  a  country  such  as  Russia,  if  the  proclamation  vere  directed  against 
Russia*  I  think  it  shoxild  read,  "...vith  respect  to  vorks  of  authors 
vho  are  citizens  of  and  dotnlciled,"  as  opposed  to  ”or  domiciled  in  a 
designated  nation."  Ihat  vould  similarly  affect  not  only  a  United 
States  citizen;  it  coxild  effect  a  Canadian  citizen,  or  any  other  citizen 
of  a  UCC  country  vho  happened  to  he  domiciled  in  the  designated  country* 

And  1  also  vonder  vfaether  the  U.S*  citizen,  or  a  citizen  of  a  UCC 
country,  or  a  party  vho  is  domiciled  in  a  UCC  country,  should  he 
punished  for  a  first  puhllcation  in  Russia— if  that  he  the  designated 
country— .eBpecially  idien  this  may  he  determined  hy  entreprenexirs 
or  disseminators  over  vhcm  the  author  may  not  have  control,  as  a 
practical  matter  (if  they  have  any  awareness  at  all  of  this  copyrlg^ 
sltxiatlon)* 

KEUMAR*  As  I  read  both  alternatives,  a  person  living  in  this 
country  vho  is  a  citizen  of  a  country  such  as  the  Soviet  IMlon,  vhidi 
does  not  extend  copyright  protection  to  United  States  citizens,  could 
get  copyright  in  a  work  if  it  vere  published  here*  In  Alternative 
"A",  the  President  could,  by  proclamation  remove  or  exclude  that  pro¬ 
tection*  In  Alternative  "B",  it  seems  to  me  that  the  proclamation 
that  the  President  vould  inv^e  or  create  vould  only  apply  to  (4),  and 
voiild  not  apply  to  anything  else,  so  that  certainly,  for  an  unpublished 
vork,  again  a  citizen  of.  a  ootintry  such  as  the  Soviet  Union  vould 
have  protection* 

It  seems  to  me  that,  in  both  alteimatlves  (l  think  this  vould  he 
more  likely  under  Alternative  "B",  because  under  Alternative  "A"  it 
vould  have  to  he  extended  specifically  for  that  purpose),  vith  respect 
to  such  nations,  the  converse  should  take  place*  Dielr  citizens  should 
not  have  copyright  unless  the  President  proclaims  that  they  do*  I 
think  that  vould  he  politically  more  desirable* 

Let  the  President  he  able  to  grant  it,  and  let  the  statute,  hy  its 
terms,  exclude  it  vinless  the  President  does  grant  it* 

KAIE*  I’ve  already  expressed  my  opposition  to  Alternative  "A"* 

In  Alternative  "B",  it  seems  to  me  that  ve  enlarge  the  effect  of  our 
present  lav— both  in  itself  and  when  read  together  with  the  UCC— 
in  a  number  of  respects*  I  am  one  of  those  vho  think  that  section  (a) 
vould  Increase  statutory  protection  of  ui^ptihlished  works* 

Kov,  on  subsection  (h)(l),  the  present  protection  of  a  stateless 
person  depends  in  part  upon  his  domicile;  that  vould  he  in  accordance 
vith  IVotocol  1  of  the  UCC*  On  sxxbdi vision  (2)  of  (h),  first' publication 
in  the  United  States  now  brings  about  Investiture  of  copyright  only  if 
the  author  is  domiciled  in  the  United  States,  if  he  is  not  a  citizen. 
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And,  ftltbougb  subdivision  (3)  Is  more  or  less  In  accord,  Z  think, 
vlth  Protocol  2  of  the  UCC,  I  vould  hope  that,  althou^^  this  pro¬ 
tection  vere  made  avcdlable.  It  vould  he  clrcumscrlhed  In  the  same 
vay  as  ve  consider  clrcumscrlhlng  the  powers  of  the  United  States* 

Ohe  draft  before  ub  contemplates  that  the  United  States  vould  not 
have  copyright  In  documents  that  vere  Issued  by  Its  officials  In 
their  official  capacities,  but  this  clause— unless  ve  circumscribe 
it  In  some  vay— means  that  an  official  pronouncement  of  the  U.II. 
could  not  be  published  In  the  United  States  In  a  newspaper,  unless 
the  consent  of  the  U.N.  was  first  obtained. 

BOGSCS.  Your  last  remark,  I  think.  Is  subject  to  a  qualification. 

It  depends,  of  course,  whether  the  United  Nations  has  put  a  copyrlfi^t 
notice  on  It.  If  It  hasn't — and  normally  it  doesn't — then  of  course 
it  vould  be  In  the  public  domain. 

'  EAYE.  Are  ve  sure  that,  under  this  statute,  a  copyright  notice 
vlU  be  required  to  commence  copyright? 

BOQSCH.  Qhe  UCC  provides  that  ve  can  require  the  placing  of  a 
copyright  notice  on  pubUshed  works;  otherwise  ve  may  deny  protection* 

KAMINSTEIN*  The  protocol  of  the  UCC  specifically  covers  this* 

KAYE*  Yes,  I  said  that  this  seemed  to  be  more  or  less  In  accordance 
with  Protocol  2,  and  the  provisions  of  that  seem  to  have  gone  Into 
effect*  But  I  should  think  that,  despite  the  fact  that  ve  say  that 
protection  may  be  available,  ve  should  be  careful  to  say  that  the 
U.N.  does  not  have  greater  rights  than  the  United  States  under  the 
copyright  statute* 

KARP*  I  had  e:q?re8sed  my  opinion  at  previous  panel  meetings  as 
favoring  a  statute  which  gave  protection  to  any  author  of  any  country, 
regardless  of  national  origin  or  the  condition  of  protection  afforded 
by  his  country,  and  I  vouU  still  prefer  that  alternative* 

If  Alternative  "A"  of  the  draft  vere  adopted,  I  think  that  Mr* 
Rothenberg  has  pointed  out, that  two  glaring  omissions  or  gaps  votild 
be  created  that  could  be  very  detrimental  to  American  authors  and 
cooq>08er8,  and  I  sincerely  hope  that  they'll  be  closed* 

Nov,  on  the  last  portion  of  Alternative  "A",  I'd  like  to  ask 
whether  It  was  the  Intention  that  the  President  be  given  greater 
power  to  act  by  proclamation  than  he  now  has  under  section  9  the 
Act.  In  other  words,  may  he  Issue  a  proclamation  which  would  deny 
protection  to  authors  of  another  country  on  any  ground  other  than 
the  absence  of  reciprocal  conditions?  As  written  now,  it  does  vest 
completely  unlimited  authority,  to  the  extent  that  it  may  even  be  an 
unconstitutional  grant  of  power* 
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Also,  it  gives  the  President  the  power  not  only  to  cut  off  pro¬ 
tection,  hut  to  write  nev  copyright  provlBlons  for  the  authors  of 
those  coimtries— because  he*8  allowed  to  give  protection  B\ibject  to 
specified  conditions  or  llaltations.  And,  hy  Ijz^slng  conditions  or 
limitations,  he  may  be  setting  yxp  a  whole  new  executive  area  of  copy- 
rl^t  for  foreign  authors  that  we  don't  have  in  the  law  today. 

KAMINSTEIN.  It's  tmllkely  that  any  President  would,  bixt  you  have  a 
point. 

ICABP.  It's  Just  barely  possible  under  your  draft  bill. 

SARGOY.  I  see  no  reason  why  we  should  not  continue  to  give  pro¬ 
tection  to  unpublished  works  without  regard  to  national  origin.  Ve 
do  so  today,  at  coosDon  law,  on  the  theory  that  these  works  are  personal 
property.  And  we  protect  the  personal  prqpex*ty  of  any  person,  regardr* 
less  of  his  origin — unless  he  Is  an  enemy  alien  In  time  of  war,  in 
whldi  case  certain  special  provisions  apply. 

I  would  tend  to  prefer  the  type  of  approach  of  Alternative  ”B" 
so  as  to  Induce  entry  into  the  Itolversal  Copyright  Convention,  where 
at  least  we  can  get  scorn  elercnt  of  reciprocity.  But  I  would  suggest, 
as  to  those  who  may  not  Join  the  Ihilversal  Copyrl^t  Convention— as 
to  the  nationals  of  those  countries— that  consideration  be  given  eis 
to  whether  the  works  of  non-UCC  foreign  authors  shall  be  protected 
only  If  they  are  registered  with  oxur  Copyright  Office,  and  then  only 
against  infringements  whl<di  may  be  commenced  svibseguent  to  the  date  of 
registration. 

G0IJ2BERG.  It  seems  to  me,  following  vp  on  Stan  Rothenberg's  point, 
that  perhaps  this  might  best  be  handled  by  appx^acdilng  it  very 
specifically  rather  than  broadly— by  giving  the  President  the  power  under 
Alternative  "A"  to  issue  a  proclamation  revoking  protection  on  works 
which  would  otherwise  be  entitled  to  protection  solely  by  reason  of 
the  nationality  or  domicile  of  the  avrthor  with  respect  to  a  designated 
nation,  or  solely  by  reason  of  first  publication  in  the  designated  nation. 

8CEUIMAH.  It  seems  to  me  that  Alternative  "A"  is  too  radical  a 
departure  from  tradition.  I  should  be  the  last  one  to  speak  of  that, 
because  I  don't  hesitate  to  depart  from  the  past.  But  it  seems  to  me 
that  ve  gain  nothing.  I  have  yet  to  hear  an  argument,  a  valid  argument, 
as  to  why  ve  shoudd  depart  from  a  position  which  has  been  traditional, 
not  oxily  in  the  Itelted  States  but  throughout  the  world,  in  inter¬ 
national  copyright. 

Ihere  are  very  few  countries  of  the  world  which  have  ever  given 
copyright  without  sene  quid  pro  quo  or  seme  degree  of  reciprocity. 


-52- 


January  l6,  I963 


We  have  vorked  hard  to  hulld  up  an  International  community  heised  on 
reciprocal  treaties,  reciprocal  rights,  national  treatment,  and 
concepts  of  that  kind.  And  I  think  it  would  be  a  mistake  to  depart 
from  that,  for  many  reasons . . 

In  the  first  place,  I  think  that  we  would  discourage  or  take  away 
some  of  the  incentive  to  build  up  o\ir  relationships  under  the  Universal 
Copyright  treaty.  I  think  we  would  incur  opposition  in  Congress.  Why 
give  rights  to  Russians  when  we  don't  have  to,  and  they  don't  give 
rights  to  us? 

• 

In  all  these  things  I  see  no  reason  for  gathering  all  that  opposition 
merely  for  a  theoretical  principle.  And  I  see  nothing  to  be  gained  by 
being,  as  Arpad  Bogsch  says,  "over- generous."  I  don't  think  of  being 
under-generovis.  .  I  think  it's  merely  asking  for  the  conventional 
principle  of  quid  pro  quo.  "You  protect  oinr  works  and  we'll  protect 
yours."  And  I  think  it's  a  fair  principle. 

SCBIFFER.  It  seems  to  me  that  a  good  deal  of  the  concept  of  rr'^- 
procity  goes  down  the  drain  if  your  definition  of  "first  publlsl: 
wotild  include  something  such  as  a  Telstar  retransmission.  Row,  . 
don't  really  have  a  definition  of  "publication"  here  so  far,  but  the 
discussion  that  I've  heard  here  before,  and  in. other  places,  has 
indicated  that  the  concexrt  would  be  considerably  broader  thw  that 
which  we  now  have. 

That  would  mean  that,  for  exanple,  a  broadcast  or  other  material 
originating  in  Russia  would  still  come  within  the  concept  of  so-called 
"first  publication"  very,  very  rapidly,  and  woxald  actually  acquire 
another  nationality  under  which  we  would  be  obligated  to  protect  it. 

80  I  think  any  argument  based  on  the  concept  of  reciprocity  will 
not  work  practically  as  determinative  of  the  type  of  foreign  pro¬ 
tection  we  want  to  get  into.  We  do  need  a  definition,  I  think,  of 
what  you  mean  by  "first  publication"  before  you  can  go  much  further 
with  this. 

COLBY.  In  Alteimatlve'  "B",  section  3(&);  phrase  "available 

for  unpublished  works"  Indicate  that  there  will  be  a  formality  for 
protection,  such  as  registration,  or  does  it  indicate  that  common 
Iscw  protection  will  be  abolished  or  brought  under  the  Federal  statute? 
Or  are  we  saving  that  for  future  discussion? 

KAMIRSTEIR.  We're  saving  it.  We  should  have  something  to  talk 
about  at. future  meetings. 

DSUINBERO.  In  connection  with  a  definition  of  "first  publication," 
while  I  am  inclined  to  like  the  approach  of  "A",  I  am  puzzled  that 
there  is  no  indication  in  "B"  with  regard  to  any  Berne  Convention  work. 
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I  suppose  somewhere^  subsequently,  there  vlU  be  seme  reference  to 
the  fact  that  a  vorh  simultaneously  published  In  the  United  States 
(vhatever  "simultaneous"  will  be)  vould  be  covered— so  that  a  vork 
that  Is  pva)llshed  In  Switzerland,  let  us  say,  but  Is  simultaneously 
.  published  here,  vould  for  this  purpose  be  considered  a  vork  first 
published  In  the  Ihilted  States— because  ve  certednly  expect  to  receive 
protection  In  the  reverse  sltmtlon  vhen  our  works  are  published  • 
abroad  and  here  simultaneously.  Is  that  something  that  Is  covered 
later? 

« 

BOGSCH.  Ihere  Is  no  doubt  that  ve  receive  the  benefits  of  the 
thirty-day  simultaneous  publication  principle  of  the  Berne  Convention, 
and  this  has  not  been  cut  off,  nothvlthstandlng  the  creation  of  the 
UCC.  But  there  Is  nothing  In  the  UCC  which  obliges  vis  to  grant  a 
similar  advantage  or  facility  to  the  Europeans  or  other  countries, 
and  therefore  It  has  not  been  Included. 

lUBIN.  Do  1  understand,  Arpad,  that  the  United  States,  which  la  a 
non-Beme  signatory,  gets  the  benefit  of  the  definition  of  simul¬ 
taneous  publication  of  thirty  days?  I  thought  that  Just  applied  to 
signatory  countries. 

BOGSCH.  No,  It  applies  to  any  country. 

SCHUTES.  It  Isn't  a  question  of  our  obligation,  to  my  mind,  to 
extend  It.  Once  ve  get  Into  "first  publication,”  American  authors 
situated  abroad,  or  others  who  may  legitimately  be  entitled  to  pro¬ 
tection,  may  require  some  leeway  In  the  definition  of  "first  publication” 
to  secure  their  rights  legitimately.  In  other  words.  If  by  "first 
publication"  It  means  lltejraHy  first  publication,  there  may  be  many 
people  who  are  In  fact  deprived  of  the  benefits  ttot  you  Intend  to  give 
them.  So  I  wonder  whether  ve  won't  necessarily  go  to  some  leeway  for 
the  grace  period  provision. 

BURTOH.  I  have,  certainly,  a  strong  preference  for  Alternative  "B." 

But  I  think  there^s  one  point  that  should  be  made  that  has  not  been 
made.  I  noticed  In  the  comments  that  have  gone  before  me  that  there 
were  several  references  to.  the  problems  of  the  Soviet  Union— the 
possible  Congressional  reaction  that  might  result.  But  I  vould  remind 
all  of  you  that.  In  the  world  today— and  I  won't  even  guess  at  the 
exact  figures  but  I  will  give  you  thirty  as  a  beginning— there  are  a 
nunber  of  new  states. 

Nov  I  say  that  there  Is  a  fundamental  question  here  of  national 
policy.  Many  of  the  new  states  have  at  this  point  no  domestic  copyright 
protection.  We  of  course  go  along  with  the  suggestion  that  American 
authors  should  be  protected  by  taking  out  the  word  "domicile"  as 
applying  to  them.  But  bear  this  In  mind— that  ve  owe  a  national  duty 
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to  the  dosena  of  oev  states  that  are  cooixig  all  over  the  vorld  and 
have  many  problems  other  than  enacting  lavs  protecting  Intellectual 
property,  and  that  these  people  may,  for  a  time,  have  to  secure  a  type 
of  free  ride. 

I  votild  point  out  that,  for  many  years,  Latin  American  countries 
have  not  done  great  honor  to  American  rights  In  terms  of  honoring 
existing  treaty  obligations.  Kov  you  have  the  so-called  ''uncommitted 
nations"  of  Afjrlca,  of  Asia,  of  the  Islands  In  the  Pacific.  Ihere 
are  four  embassies,  four  U.  N.  Bnbassles,  vlthln  valMng  distance  of 
my  home;  not  one  has  yet  bad  a  domestic  copyright  lav — and  they  don't 
pay  taxes. 

I  vould  suggest  to  all  of  you,  before  you  too  firmly  commit  your 
thinking,  that  there  Is  a  matter  of  grave  national  Interest  here— 
and  that  Is,  extending  a  hand  to  the  Intellectual,  unpublished  output 
of  these  many  nev  states,  and  giving  to  the  executive  branch  of  our 
Government  the  power  to  turn  It  off— because  I  think  that,  through 
the  encouragement  of  the  Intellectual  developoent  of  these  nev  states, 
may  He  one  of  the  areas  vhere  ve  can  discharge  a  national  duty  and 
Increase  our  national  prestige. 

KAMZIISTEIN.  Qhere  Is  a  current  problem  which  lies  In  the  same 
direction.  !l!hat  Involves  nev  states  that  have  split  off  from  countries 
vlth  vhlch  ve  do  have  relations.  In  some  of  these  nev  countries 
United  States  citizens  are  now  receiving  protection  as  the  result  of 
the  carry-over  of  the  old  lav,  but  the  status  of  vorks  of  these 
countries  Is  In  doubt  In  the  United  States. 

I  am  glad  that  Harvey  Winter  of  the  State  Department  Is  here  to  hear 
some  of  this  discussion.  We  have  discussed  some  of  these  provisions 
vlth  the  State  Department,  but  they  have  taken  no  official  position. 

Again,  I  vant  to  en^>haslze  something  I  should  have  said  at  the  outset 
of  the  meeting.  !lhe  drafts  ve  have  sent  out  represent  our  own  think* 
Ing,  not  necessarily  our  final  thinking,  and  In  no  way  represent  a 
Government  position. 

FHIKEISTEIW.  I  have  a  (fuestloi^  here.  In  subdivisions  (l)  and  (2) 
ve  refer  to  specific  treaties  that  are  now  In  effect,  and  ve  vrlte  . 
those  Into  a  statute.  Under  the  existing  lav  no  specific  treaty  Is 
mentioned.  It  merely  mentions  "an  International  agreement  which 
provides  for  reciprocity  In  the  granting  of  copyright,  by  the  terms 
of  vhlch  agreement  the  Uslted  States  may,  at  Its  pleasure,  become  a 
party." 

Hov,  suppose  one  of  these  treaties  nov  In  effect— let's  Just  say, 
for  exas^le,  the  Mexico  City  Treaty  of  1902— Is  denounced  by  the 
Executive  Branch  of  the  Government.  (And  I  think  that's  the  way 
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treaties  are  denounced)*  Does  that  nean  that  ve  have  to  get  both 
Houses  of  Congress  to  pass  a  lav  taking  that  treaty  out  of  this 
statute? 

If  It  does  Bean  that,  It  vould  seem  to  me  that  ve  oo^t  not  to 
treat  those  specific  treaties  In  the  statute,  hut  that  ve  should 
use  general  language  such  as  the  existing  lav  does.  We  ale^t  add 
"...to  irtilch  the  United  States  may  hecome  or  has  become  a  party." 

13uit,  It  seens  to  ns,  vould  autonatleally  cover  UCC,  and  these  others 
so  long  as  they  remain  In  effect. 

KAMUSTEII.  I'm  glad  you  raised  this  problea.  Vs  vrestled  vlth 
the  question  of  a  general  clause  idilch  vould  take  effect  autonatleally— 
for  exaB9le,  on  amendBent  of  UCC,  as  veil  as  In  this  case  you  aentlon. 

I  vould  like  to  discuss  this  further  vlth  the  State  UeiMurtaant  technicians— 
as  to  the  appropriate  vay  of  aconqpllshlng  the  result,  vhlch  evidently 
everyone  vould  vant.  In  the  case  you  Bentloned. 

WEIGHER.  Just  a  Bliuxr  question  on  Alternative  "B",  subdivision 
(b)(1),  vhere  ve  give  protection  to  the  published  vorks  of  sovereign 
authorities  of  foreign  nations,  and  section  h,  vhlch  ve  get  to  later, 
and  vhldi  gives  sooie  United  protection  to  the  United  States  Govemaent. 

I  see  no  nentlon  of  publications  of  state  governments  or  local  govem- 
Bents  vlthln  the  United  States.  Presumably  Bost  of  those  vould  be  covered 
by  first  publication  In  the  United  States,  but  If  they  vanted  to  put  out 
a  guide  book  and  publish  it  first  In  France,  maybe  they  ou£^t  to  have 
protection  on  it.  Ihat  is  a  possibility  that  you  mlc^t  vant  to  consider* 

KAMISSIEIH.  niat  is  really  reaching  for  It.  Thank  you. 

I'd  like  to  turn  nov  to  consideration  of  the  draft  section  4  for  the 
sake  of  uniformity,  vhich,  should  have  been  headed  "Subject  Matter  of  Copy- 
ri^tt  Ibiited  States  Oovemment  Publications."  And  I  vould  like  to  call 
on  Oeorge  Cary,  the  Deputy  Register,  to  speak  on  this  point. 

I  vant  to  say,  too,  that  I  appreciate  the  fact  that  representatives 
of  both  the  House  and  Senate- Judiciary  Cammlttees  have  come  to  the 
neetlng,  and  that  so  many  people  from  other  Oovemment  agencies  have 
been  able  to  attend. 

GABY.  Ibe  original  recccnendatlons  vlth  regard  to  Oovemment 
•  publications,  as  you  are  no  doubt  avare,  may  be  found  on  page  133  of 
the  Register's  Report,  and  the  proposed  ijo^plementatlon  of  them  appears 
In  section  4  of  the  draft  bill.  Since  the  suggestions  for  Inqtlementation 
coincide  In  most  details  vlth  the  original  reccDBendatlons,  no  real  purpose 
vould  be  served  by  an  elaborate  repetition  of  each  of  the  specific  arguments, 
so  I  vould  like  to  confine  my  remarks  to  a  brief  revlev  of  the  iaplementlng 
provislona  in  the  draft  section  before  you. 
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To  turn  to  the  draft  langoage  of  eeotlOB  enbeeetlon  (a)^  yoa  vlU 
aote  that  'Uie  first  setxteace  doretalls  vlth  the  reocesBendatlon  of  the 
Report  that  the  general  prohibition  against  copyright  in  publications 
of  the  Ihiited  States  OoTemment  be  retained,  and  that  this  tern  ("Govern¬ 
ment  publications,"  as  ve  call  theaa)  be  defined  as  published  vorks 
produced  for  the  Oovamnent  by  an  officer  or  eoployee  in  the  course  of 
executing  the  duties  required  of  him  by  his  official  position. 

The  second  sentence  of  section  4  is  Intended  to  clarify  the  definition 
by  specifying  that  the  method  of  printing  or  distributing  of  copies  does 
not  govern  the  availability  of  copyright  protection.  For  exanple,  the 
mere  fact  that  a  privately-produced  vork  may  be  published  by  the  Govern¬ 
ment  Printing  Office  does  not  exclude  it  trm  protection;  and,  in  the 
reverse  situation,  the  fact  that  a  Oovemment^roduced  vork  is  printed  or 
distributed  tmder  private  auspices  does  not  remove  the  vozk  tvoa  the 
prohibition  of  the  first  sentence.  It  might  be  said  that  the  first  part 
of  the  second  sentence  In  fact  embalms  the  hnieiwga  of  past  court  decisions, 
and  that  the  latter  portion  could  be  considered  the  other  side  of  the  coin. 

The  last  sentence  of  subsection  (a)  clarifies  a  point  vhich  is  not 
specified  In  the  present  law— namely,  that  the  Govenanent  may  own  copy¬ 
right  in  an  unpublished  work.  This  result  appears  in  the  present  law 
by  Implication,  but  it  is  vague,  and  this  draft  is  Intended  to  make  that 
a  little  more  oeztain.  In  addition,  it  makes  clear  that  copyright  in  a 
privately-produced  vork  may  be  assigned,  licensed,  or  bequeathed  to  the 
Govenmient. 

It  will  be  noted  that,  although  the  Report  recocsnended  the  deletion  of 
a  provision  in  the  Printing  Lav  vhich  also  prohibits  copyright  in  Govern¬ 
ment  publioatlona,  va  do  not  cover  that  In  this  drcUTt.  The  proper  place 
for  such  a  provision  vould  probably  be  at  the  end  of  the  bill,  in  the 
transitional  provisions,  since  vhat  va  are  dealing  with  here  today  ia  an 
amendment  of  Title  1?  and,  as  you  know,  the  Printing  Lav  does  not  appear 
in  Title  17. 

Row,  the  comments  that  have  been  received  from  Panel  members  and  others 
with  respect  to  the  material  covered  In  subsection  (a)  were  very  few  in 
number.  Several  of  those  vho  r^ied  expressed  a  general  accord  vltb  all 
of  the  recommendations  on  this  subject.  Of  those  vho  ccnmented  speoifi- 
eally  on  each  individual  reccamendation,  all  agreed  that  no  copyright 
should  subsist  in  a  Government  publication  end  that  the  term  should 
be  defined,  although  only  cxie  of  the  replies  suggested  any  tentative 
thou^ts  as  to  the  substance  of  the  definition.  Two  of  those  oomoientlng 
favored  a  apeeiflo  provision,  to  be  Included  in  tba  deflntlon,  vhich 
would  peznlt  Government  oontraetors  to  obtain  copyright  In  material 
whldi  they  produce;  one  very  strongly  opposed  such  a  concept. 

^  Going  now  to  enbeeetlon  (b)  of  the  draft  proposal,  this  merely 
contains  a  provision  that  has  been  incorporated  in  section  8  of  the 
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present  lav  elnoe  1938«  Bile  provlsloo  vas  not  referred  to  la  the 
Report^  hut  there  is  a  question  aa  to  vhether  it  vould  he  appropriate 
for  us  to  attai^  to  delete  a  prorlslon  that  vas  proposed  and  sponsored 
by  another  Oovemmeat  agency*  For  your  Infoxnatioa,  this  seotloa— • 
dealing  vlth  the  right  of  the'  Postaaster  General  to  copyright  catalogs 
of  stands— <vBs  not  sponsored  hy  the  Copyright  Office,  hut  vas  Included 
la  a  general  Post  Office  Department  hill.  It  Is  recollection  .that 
the  provision  vas  sponsored  hy  a  group  of  philatelists* 

Sohsectlon  (e)  of  the  draft  incorporates  recoassendatloa  (h)  on  page 
133  of  the  Report— namely,  that  theire  should  he  sooe  oentr^  Government 
agency  to  authorise,  in  a  fev  Halted  types  of  eases,  the  obtaining  of 
a  oopyrl^t  hy  a  Goverxsnent  agency.  Very  fev  cocinented  on  this  proposal 
la  their  replies.  Of  those  vho  did,  tvo  opposed  It  outright,  one  indicated 
certain  misgivings  hut  did  not  oppose  it,  vhlle  three  others  expressed 
ohjeetlon  only  to  the  last  tvo  of  the  exazoples  that  are  mentioned  on 
page  131  of  the  Report.  On  that  page  ve  list  several  cases  In  vhlch 
Qovennent  agencies  have  Indicated  a  desire  to  obtain  copyrights,  and 
the  last  tvo  vere  the  ones  that  seemed  to  g^ve  rise  to  questions* 

In  general,  the  Ooveninent  ag^xxcles  that  replied  have  not  taken  a 
position  vlth  respect  to  this  problem.  One  agency,  however,  did  ■ 
express  very  strongly  Its  desire  for  some  means  of  protecting  Its 
vorks,  vhlch  circulate  primarily  In  foreign  countries. 

With  respect  to  the  provision  of  aubseetlon  (c)  eopoverlng  the  Joint 
OooBilttee  on  Printing  to  regulate  exclusive  licensing  and  transfers  of 
any  copyrights  owned  hy  the  Government,  only  one  coament  vas  received. 

This  cocanent  sluqtly  expressed  doubt  aa  to  vhether  such  a  provision, 
vlthout  more,  vas  needed. 

Subsection  (d),  -^Ich  contains  a  saving  clause  and  a  requirement 
that  the  Government  place  a  notice  on  private  material  vhlch  It 
uaes,  llkevise  elicited  only  one  comment,  axid  thia  merely  eaqpresaed 
some  reaervatlons . 

KAMHISTEIH.  Thank  you.  Since  the  Issuance  of  the  Report  there  has 
been  a  much  greater  Interest  In  this  area,  and  I  assume  that  ve  vUl 
have  lUrther  comments.  • 

BRyLAVSKI.  Mr.  Kamlnsteln,  the  thing  that  bothers  me  la  that  every 
published  vork  oGoea  Into  existence  as  an  ui^bllshed  vork.  And, 
as  I  read  this,  vhlle  the  Government  is  given  the  right  of  copyright 
in  the  uxqrubllahed  vozk,  as  soon  aa  they  publish  It,  It  then  becomes 
public  domain.  They  can't  have  a  eopyrl^  In  the  publiahed  vork, 
but  they  do  enjoy  oppyrl^t  in  an  unpilbllshed  vork.  I  can  conceive 
that  an  author  of  an  unpvCbllahed  play  baa  the  right  of  performance, 
or  the  author  of  a  musical  ocaqposltlon  has  the  rl^t  of  perfOxmanoe 
In  his  uiqnibllshed  vork,  but  idrat  good  is  an  xuqiubliBhed  vork  to  the 
Oovemment  If,  as  soon  as  It  makes  use  of  it.  It  forfeits  Its  copyrlghtt 
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CARI.  May  I  ansver  that,  Fulton?  The  only  attesqpt  here.  In 
drawing  this  section,  has  been  to  maintain  what  vs  believe  to 
be  the  present  status  of  the  lav,  and  also  to  attenqpt  to  clarify 
sens  parts  of  it*  Under  the  present  lav,  as  you  correctly  put 
it,  the  Oovemnent  cannot  get  copyright  In  a  published  vorh,  but 
the  langoage  of  that  present  lav  would  Indicate  that  Qovenment 
agencies  may  have  an  unpublished  copyrlc^t.  This  draft  language  is 
merely  Intended  to  incorporate  that  into  the  proposed  bill. 

I  vonder  Aether  the  dlstlnctloa  between  published  and 
uspubllshed  works  shouldn't  be  re-examined  in  the  light  of  modem 
methods  of  dissemination*  Here  ve  say  that  the  United  States  may 
initially  ovn  copyright  in  unpublished  works*  Take  an  emergency 
message  of  the  President  of  the  United  States  which  cooes  over  all 
the  broadcasting  fhcllltles  in  the  country*  It  is  not  published* 

It  seems  to  ms  that  there  should  not  be  any  presunqption  that  it  is 
oopyrlchted* 

I  am  wondering  whether  this  entire  concept  should  not  be  re-eamlned, 
and  the  Ihiited  States  prevented  from  holding  copyright  in  Its  official 
documents  created  by  its  officials  and  en^oyees  in  the  course  of  their 
duties.  The  present  distinction,  it  seems  to  me,  may  have  been  some¬ 
what  eroded  by  the  fact  that  ve  now  have  messages  of  primary  Ibqportanee 
disseminated  In  unpublished  form. 

1  continue  to  have  some  difficulty  with  this  concept  of  self- 
contained  portions  of  works,  which  I  don't  think  ve  ought  to  refer 
to* 


I  have  one  other  cocment.  Apparently  the  Government  can  grant 
copyright  on  works  at  any  time  that  it  can  show  the  Ooomittee  on 
Printing  that  it  can  save  money  by  giving  somebody  copyright*  Veil, 
I  should  think  that  would  be  so  In  every  case.  If  you  can  get  a 
publisher  to  publish  something  at  his  ei^ense,  it's  cheaper  than 
the  Government  Printing  Office.  I  vonder  whether  this  exceptional 
privilege  here  should  not  he  entrusted  to  committees  with  a  broader 
view  of  the  national  welfare  than  the  Printing  Office,  and  on  wider 
grounds  than  the  mere  saving  of  money* 

VHICHER*  only  comment  is  on  siibdlvlslon  (a)  where  at  the  end 
it  speaks  of  the  Government  holding  copyright  '*by  assignment,  gift, 
exclusive  license,  or  bequest. "  Has  any  consideration  been  given 
to  the  poasiblllty  of  acquiring  copyrights  by  eminent  domain? 

KAKDQTEIH.  Some  consideration  of  this  was  given  several  years 
ago  when  ve  had  a  bill  ^Ich  presented  the  question  of  infringement 
actions  against  the  Govenment.  Otherwise  I  don't  know  of  any 
consideration  of  that  type* 

RIHGER.  Are  you  favoring  that?  I'm  Just  curious. 
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VEICEER.  I'm  Qot  taking  a  position*  I 'a  Just  asking  IT  it  baa 
been  considered* 

SXDRA.  It  *8  quite  obvious  that  Qovemment  documents ^  generally^ 
should  he  given  vide  dissemination  to  the  general  publlo  and  perhaps 
don't  require  copyright*  But  the  U*  3*  Informatim  Agency  deals  In 
the  production  of  motion  pictures,  television  programs,  books,  peaphlets- 
the  vhole  range  of  materials— and  there  are  situations  vhere  it's  to  the 
national  advantage,  I  believe,  for  the  Government  to  be  able  to  have 
a  oopyrlght  in  those  creative  materials,  and  perhaps  to  be  able  to 
assign  or  transfer  rif^ts  or  to  license  then  for  dissemination  abroad* 

Z  think  that  the  elarlflcation  that  this  provision  gives  the  present 
law  is  a  good  one— betveen  u^ubllshed  and  published  vorics,  axid  the 
fact  that  a  “Government  publication"  is  one  created  by  an  officer  or 
enployee  of  the  Government* 

I  vender,  however,  \diether  the  Joint  Ccmmlttee  on  Printing  vould 
be  the  most  appropriate  body  to  be  the  central  repository,  if  there 
is  to  be  one*  Certainly,  tr<M  our  point  of  view,  I  vould  think  it 
vould  be  preferable— if  there  should  be  such  a  repository— that  it 
be  in  the  Executive  Branch  of  the  Government.  Whether  it  should  be 
in  the  Bureau  of  the  Budget  or  the  White  House  I  couldn't  say,  but 
I  think  it  ought  to  be  in  the  Executive  Branch  of  the  Government* 

One  other  point*  nxere  is  proposed  here  a  provision  vhlch  specifies 
that  the  Government  shall  be  liable  for  infringement  of  cqpyrl^t  held 
by  other  proprietors .  There  is  a  Public  Lav  vhich  does  nov  make  the 
Government  liable,  as  you  know,  for  infringement  of  oopyrlcd^t*  I  wonder 
if  this  new  section  is  necessary;  certainly  the  tvo  ought  to  be  looked 
at  side  by  side. 

As  I  recall,  that  particular  law  does  have  an  exception  in  it 
providing  that  Infringements  by  the  Government  vhlch  take  place 
abroad  are  not  actionable  against  the  United  States  Government. 

I  don't  think  it  vas  the  Intent  here  that  Infringements  taking  place 
outside  of  the  United  States  vould  be  an  infringement  \inder  United 
States  copyrl^t  lav,  but  I  do  raise  this  point. 

KAMmSTEIN.  It's  a  good  point.  There  is  an  exception  in  that  lav, 
and  there  vaa  no  intention  of  overriding  it  here. 

CARY*  May  I  reply  partially  to  that,  Mr.  Skora?  Itoder  thla 
provialon  the  Government  may  actually  get  permission  from  the  private 
party  to  use  the  material,  so  there  is  no  infringement  in  the  sense 
of  using  it  without  their  permission.  But  it  vas  thought  desirable 
to  put  this  provision  in  here  to  require  the  Government  to  use  the 
notice,  so  that  anyone  else  who  picked  the  material  up  and  aread  it 
vould  be  aware  of  the  private  rle^ts,  and  vould  not  subject  himself 
to  infringement.  So  this  matter  is  a  little  different,  I  believe, 
from  section  1498  'idilch  you  mentioned. 
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KAMXKS^ISIN*  Mr*  Rosenfleld*** 

ROSENFIELD.  Thttrik  yovif  Mr*  Keonlxuitelii*  ^by  1  first  say  tbat  X 
appreciate  the  Invitation  to  be  here  In  vlev  of  certain  other 
situations  that  are  pending*  I  vould  Uhe,  If  you  vlU  perxnlt  me^ 
to  make  sosae  cooanents  about  several  of  the  sections  here* 

First  of  all,  I  find  it  hard  to  accept  the  first  sentence  and 
the  provision  vhich  deals  vith  copyright  for  unpublished  vorks*  I 
find  It  sideward  to  have  a  lav  which  does  not  make  sense  to  the 
public  In  general*  And  I  think  the  public  as  a  whole,  apart  from  the 
professionals  In  this  field,  are  going  to  thlxdc  It  is  nonsense  to  have 
a  law  which  says  that  the  Qovemment  cannot  have  copyright  in  p\d>- 
Ushed  work  but  can  have  It  In  unpublished  work.  It  does  not  make 
sense  to  the  public  at  large* 

Secondly,  and  perhaps  even  more  important,  this  proposal  defeats 
the  very  purpose  of  the  no-copyrlght  provision,  because  It  gives 
an  Incentive  to  non>publl cation.  The  purpose  of  the  no-cqpyrlght 
provision  Is  to  make  such  material  publicly  available;  but  by  giving 
the  Government  a  copyright  on  the  non-publlshed  writing,  the  proposal  makes 
It  possible  to  moxx^llze  it  to  a  greater  degree* 

I  am  perfectly  aware  of  the  difficulties*  Barbara  Ringer  has 
Indicated  that  one  of  the  problems  Is  to  avoid  misuse  of  unpublished 
material*  There  are  other  ways  of  dealing  with  this*  There  are 
Izxtemal  orders,  there  are  the  ordinary  administrative  controls  over 
individuals,  which  can  deal  with  that. 

Next,  I  am  a  little  puzzled  at  the  definition,  especially  since 
George  said  that  the  definition  of  "service"  was  intended  to  ocoiply 
with  ^diat  the  Report  said.  The  Report  said  that  the  actual  practice 
of  your  Office  was  to  regard  as  a  "Government  publication"  that  which 
was  produced  within  the  sc<^e  of  employment.  Here  the  term  Is  "in  the 
course  of  executing  the  duties  required  of  him  by  his  office  or 
position*"  I  take  that  to  be  substantially  different*  First  of  all.** 

KAMINSTEIN*  In  which  way?  Bo  you  feel  It  Is  more  restrictive  or 
less? 

R0SEN7ISLD.  Far  more  restrictive*  First  of  all,  let  me  point  out 
that  the  original  provision  grew  out  of  the  fact  that  Congressman 
Richardson  got  together  sane  Presidential  messages*  Certainly  this 
was  not  "required  of  him"  by  his  duties*  And  yet  the  statute  was  de> 
signed  to  meet  that  particular  provision* 

Secondly,  the  tent  "within  the  scope  of  his  «iploynent"  has  a  fairly 
well-defined  meaning  In  law*  The  term  "executing  the  duties*  has  me 
puzzled.  Let  me  give  you  an  example — and  I  take  a  specific  example 
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of  volxaaeB  that  have  heen  ptibllshed*  Suppose  a  Government  employee 
prepares  some  material  vblle  he  Is  in  the  service,  hut  publishes  it 
after  he  Is  out  of  the  service  of  the  Government*  Is  this  "executing 
the  duties  required  of  him  by  his  office  or  position"?  In  other  vords, 
I  vould  prefer  seeing  vbat  George  Cary  said  vas  the  purpose->to  coolly 
vlth  vfaat  the  Report  sed-d. 

I  think  it  also  Is  to  he  home  in  mind,  as  to  the  term  "required," 
that  a  very  small  portion  of  the  people  vfao  vrlte  for  the  Federal 
Qoveminent  are  hired  as  vrlters*  Most  of  them  are  hired  as  lavyers, 
as  economists,  or  as  scientists,  and  their  Job  classifications  do 
not  require  them  to  vrlte;  therefore,  you  get  into  a  very  difficult 
prohlem  vlth  use  of  the  term  "requiring*"  I  think  it  vlU  he  home 
out  that  very  f ev  people  are  "required"  by  their  duties  to  vrlte* 

Furthermore,  I  am  puzzled  by  tvo  failures  in  the  proposals*  Ihe  lav 
that  vas  referred  to  by  Mr*  Bkora,  Public  lav  86-72o,  indicated  a 
Federal  policy  vlth  respect  to  protection  of  material  vbere  Government 
"fadlitlee,  service,  or  Information"  vas  \ised;  I  vould  urge  that  the 
same  provision  he  made  for  protecting  the  public  interest  in  documenta 
vfalch  result  from  Government  enployees  using  material  exclusively  or 
substantially  available  to  them  as  a  res\ilt  of  their  Government 
enployment,  irrespective  of  \diether  it  vas  part  of  their  duties* 

I  am  also  puzzled  by  the  failure  to  head  into  the  very  serious  pro» 
blem  of  contractors  for  publication— •where  the  Government  hires  an 
organization  for  the  very  purpose  of  vrltlng  a  document— and  still  no 
provision  Is  made  to  cover  that  particular  item*  I  think  this  Is  an 
exceedingly  important  aspect  of  this  problem*  And,  if  I  may  be  so 
bold  to  say  so,  I  thixik  the  failure  to  deal  with  it,  at  leeist  even 

discuss  it,  makes  something  of  a  mockery  of  dealing  vlth  this  prchlem, 

in  view  of  the  tremendous  proportion  of  Government  materials  that  are 
being  prepared  In  that  particular  \siy* 

Ihls,  to  me,  raises  the  second  point  of  the  second  sentence*  That 
public  funds  are  Involved  is  vital;  I  think  when  we  are  dealing  vlth 
other  people's  money  this  does  make  a  difference*  And,  as  I  pointed 
out,  there  is  a  statute  that  already  covers  this,  P*L*  86-726*  Your 
proposal  vould.  In  effect,  'mean  that  a  "Government  publication"  means 
nothing,  because  you  do  not  know  whether  it  Is  public  or  not  public* 

At  the  very  least,  as  a  matter  of  practice  (and  I  have  been  arguing 
principle)  whether  or  not  it  is  published  by  the  Government  certainly 
ought  to  be  evidentiary  value  as  to  whether  It  Is  within  the  scope  of 

the  duty  of  the  Individual*  And  this  vould  be  prevented  when  you  say 

it  should  "not  be  affected  by***" 
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As  to  the  Xeist  sentence  In  section  (a)— I'll  stop  at  that  point 
although  Z  have  some  points  on  section  (c)— fltmklyy  Z  thizik  this 
could  lead  to  shenanigans  as  It  has  In  the  past*  If  vhat  Is 
being  atteopted  Is  vhat  George  Cary  has  Implied,  vhl(^  Is  a  very  real 
point— that  you're  trying  to  huUd  a  manuscript  collection,  or  you 
are  trying  to  get  soois  other  materials— vhy  not  face  that  directly? 

Why  not  say  vhat  you  vant.  Instead  of  covering  It  by  this  general  • 
language  vhlch  brings  In  all  other  materials  and  allows  for  a  means  of 
evading  the  principle  asserted  at  the  beginning— that  these  are  to  be 
In  the  public  domain? 

Conse<iuently,  I  think  you  can  see,  Mr*  Kamlnstein,  that  Z  have  some 
very  real  difficulties  with  svibsectlon  (a)* 

KARP*  Z  vould  think  that  there  are  at  least  tvo  general  Interests 
Involved*  One  Is  to  protect  the  public  by  making  available  to  it 
those  vhlch  are  truly  public  documents*  And  the  second  Is,  at  the 
same  time,  to  protect  an  Individual  vho  happens  to  be  (a)  an  author, 
and  (b)  a  Government  enployee,  and  vho  heppens  to  be  vrltlng  vhlle 
he  la  a  Government  enployee,  but  vho  Isn't  writing  vhat  anybody  could 
fairly  call  a  "public  document*" 

Z  vould  think  that  this  definition  In  (a),  with  which  Z  have  no 
quarrel,  gives  the  Government  and  the  public  a  better  break*  Z  think 
It's  much  more  restrictive  on  the  Individual  author  than  "within  the 
scope  of  his  employment,"  although  Z  have  no  objection  to.lt*  In 
other  words,  Z  think  It  covers  a  greater  area  of  vrltlng,  putting  it 
Into  the  area  of  "Government  publications,"  than  vould  the  other  de¬ 
finition,  because  this  doesn't  say  "that  which  he  writes  because  he 
vas  required  to  write  It,"  but  It  says  "that  which  he  writes  In  the 
course  of  executing  the  duties  that  he  was  required  to  perform*" 

Z  think  It  does  expand  that  concept.  Re  might  write  something  that 
wasn't  vlthln  the  scope  of  his  esployment,  but  which  he  wrote  vhlle  he 
vas  executing  duties  that  required  him  to  write*  Memoranda  wirltten  by 
a  Genereil  vhlle  he.  vas  executing  duties  of  his  command,  or  in  the 
performance  of  his  duties,  might  well  fall  vlthln  this  definition  azid 
be  a  "Government  publication,"  vhlle  under  the  "vlthln  the  scope  of  his 
enployment,"  definition  they  would  not. 

On  the  other  end,  though  Z  vould  prefer  to  see  section  (c)  eliminated 
In  Its  ezrtirety.  Z  think  that  there  is  no  purpose  served  from  the 
point  of  view  of  the  public,  the  Government,  or  the  individual  author 
Involved,  In  permitting  any  exceptions.  Z  think  that  what  you  open 
the  door  to  here  Is  the  use  of  copyright  to  suppress  public  documents* 
And  you  also  open  the  door  to  Government  subsidization  of  one  pub¬ 
lisher  or  another  by  giving  him  the  benefit  of  the  copyright  In  a 
work  created  at  public  expense* 
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MAliGES.  !Die  Joint  Copyrl^^t  Committee  of  tbe  book  piibllsblng  In¬ 
dustry  has  considered  this  subject  very  carefully,  and  Is  especially 
Interested  In  svibdl vision  (c).  It  believes  that  there  shoxild  be  a 
body  that  could  grant  exertions — In  cases  Involving  the  national 
Interest,  for  exan^>le.  It  does  not  believe  that  body  should  be  the 
Congressional  Committee  on  Printing.  It  would  much  prefer  the 
alternative  siiggestlon  which  was  In  the  Register's  Report,  namely 
the  Director  of  the  Budget,  because  It  Is  believed  the  Director  of 
the  Budget  would  be  In  a  position  to  treat  this  subject  much  more 
objectively,  and  wovild  be  much  more  distant  from  political  pressiureB. 

With  regard  to  CSoverzHosnt  contractors,  the  Committee  believes  that 
I  they  should  be  permitted  In  certain  cases  to  obtain  copyrlcpits  where 
the  Government  Is  of  the  view  that  It  Is  not  In  as  good  a  position 
to  publish  the  work,  or  where  the  Government  believes  that  the 
Goverxmieut  minting  Office  Is  not  In  a  position  to  publish  the  work. 

Ihe  Committee  does  not  wish  to  have  the  Government  In  competition 
with  pihllshers  In  the  ordinary  case.  But  It  realizes  that  there  may 
be  certain  exceptional  cases  where  It  Is  better  to  have  tbe  Government 
In  a  position  to  take  out  copyright,  and  In  those  cases  It  Is  thought 
that  exceptions  should  be  granted. 

8CHXFFBR.  I'd  like  mainly  Just  to  ask  a  question:  whether  It  Is 
the  position,  Mr.  Cary,  now,  that  foreign  governments  cannot  secure 
U.  8.  copyright  and  the  U.  8.  Government  does  not  secure  copyright 
abroad.  !Ihat  doesn't  seem  very  clear  to  me,  but  the  Government 
agencies  seem  to  be  concerned  principally  with  their  desire  to  secure 
copyright  overseas — which  doesn't  seem  to  arise  out  of  this  provision 
at  all. 

GARY.  Well,  In  many  of  the  Suropean  countries  governments  do  have 
copyright;  for  exainple.  In  Great  Britain  we  have  the  Crown  Copyright. 

On  the  other  hand.  In  countries  Ilka  loanee,  I  believe,  the 
Individual  writer  who  Is  employed  by  the  government  has  the  copyright; 
the  govemooent  does  not  have  It.  The  matter  of  govemmant  protection 
Is  not  at  all  clear,  I  agree  with  you. 

BCHIFITIR. .Well,  the  question  then  Is:  has  the  Ihilted  States 
Government  ever  soxight  to  seoire  copyright  overseas  In  Its  works? 

CARY.  I  do  not  know  whether  they  have  or  not.  I've  never  heard 
of  a  case. 

KAMZRSTEIR.  Well,  the  case  wouldn't  arise,  since  mudi  or  all  of 
the  foreign  protection  would  be  automatic.  But  let  me  answer  the 
reverse  part.  We  have  Interpreted  the  present  lav  m  permitting  foreign 
governments  to  secure  copyright  here. 
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LIBBEH.  With  respect  to  subsection  (c)^  sooie  of  us  bere  vere 
present  vben  Mtc  Luther  Svans  spoke  before  the  Copyright  Luncheon 
Circle^  end  one  remark  vhlch  vas  intended^  1  assume,  as  a.  throv-avay, 
Inpressed  Itself  xqion  my  nlndo  Very  often  in  the  course  of  one's 
duty*— or  vlthln  the  :  scope  of  one's  eoployaent  as  a  Government 
eiqployee  or  offldal^-one  coUecrts  a  good  deal  of  data  or  material* 

If  there  vere  an  "incentive,"  that  information  vould  become  avail¬ 
able  to  the  pvkblio*  Accoordingly,  and  leaving  aside  for  the  moment 
vhether  it  ought  to  be  the  ZVintlpg  Office  or  some  other  committee 
to  be  designated.  It  seems  to  me  that  under  those  special  drcun^ 
stances  there  ou£^  to  be  an  exception  to  the  prohibition  of  copyright 
protection  on  published  vorks  of  the  kind  set  forth  in  subsection  (a)* 

Another  point  that  I  vould  like  to  make  reference  to  is  vhether 
the  contractors  or  subcontractors  ought  under  any  special  clrcumstanoes 
be  permitted  to  achieve  copyright  protection  in  the  vorks  vritten  or 
coD^sed  primarily  for  the  benefit  of  an  agency  of  the  Qovemment* 

I  think  ve're  all  familiar  vlth  the  practical  economic  aspects  of 
negotiation  of  contracts,  and  It  vould  seen  to  me  that,  under  certain' 
circumstances,  those  representing  the  Government  vould  find  it  quite 
beneficial  ecoxKmlcally  to  allov  the  contractor  the  Incentive  of 
being  in  a  position  to  achieve  some  revenue  from  private  publication, 
axibsequent  or  othervise,  of  the  vork* 

And  therefore,  vlth  those  tvo  points  in  mind,  I  certainly  vould 
like  to  endorse  some  kind  of  provision  similar  to  subsection  (c)* 

SCHULMAN.  Well,  \diat  I  vas  about  to  say  has  been  answered  by  many 
others*  First  of  all,  in  regard  to  (c),  I  think  that  that's  essential 
if  ve're  to  maintain  the  integrity  of  some  vorks  abroad*  I  think  it 
vould  be  difficult  to  protect  United  States  publications  abroad  if  ve 
could  not  protect  them  here* 

Wov,  as  I  view  it,  the  protection  is  not  to  make  money  out  of  them, 
or  to  prevent  knowledge  about  them,  or  to  establish  censorship,  but 
merely  to  protect  their  integrity  and  prevent  distortion* 

As  far  as  the  question  of  taking  by  eminent  dcnnaln  is  concerned,  I 
think  the  Government  took  over  a  great  many  copyrights  during  the  var 
through  the  Allen  Property  Custodian,  and  nobody  seened  to  have  any 
objection  to  that* 

X  think  that  this  is  a  fair  proposition*  I  think  that  private 
contractors  should  get  copyright  on  the  vork  that  they  do,  because 
they  vrlte  a  great  deal  vhlch  is  not  directly  paid  for*  And  Z  vas 
rather  surprised  to  hear  Mr*  Rosenfield  say  that  Qovemment  eoployees 
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dcm't  have  to  vrlte*  I  bad  three  stints  vlth  the  Govemmexit^  and 
Lord  knows  1  used  a  pencil  and  a  pen  very  xnuch.  I  had  to  subolt  a 
report  on  almost  everything  I  did*  But  what  I  did  at  honxe,  azid  what 
I  had  written  for  varlotis  reviews  and  other  publications,  was  on  my 
own  time* 

I  think  what  I  did  on  my  own  time  I  should  be  able  to  claim  as  my 
own  property*  And  I  think  there  Is  a  fair  distinction  between  that 
and  the  things  that. a  Government  employee  does  while  executing  the 
duties  of  his  engtloyment*  That  Is  the  principle  of  the  Dublller 
case— what  he  does  as  part  of  his  duties  Is  controlled  by  the  , 
Oovemment,  and  there  we  say  there  should  be  no  copyrlf^,  but  what 
he  does  otherwise  Is  his  own  property  and  should  be  treated  as  such* 

KELIMAII*  I  Just  wanted  to  eophaslze  the  points  made  by  Mrs*  Linden 
and  Mr*  Sctoilman,  and  to  point  out  that  sometlxaes  a  publication 
written  by  a  Goveanoment  enployee  as  a  private  citizen,  which  even 
to  a  general  extent  duplicates  a  Government  pvibllcatlon,  can  be  more 
useful  and  more  Informative  than  the  Government  piabllcatlon  because 
of  the  literary  skill  and  the  liberality  with  which  he  has  written  It* 

I  think  that  In  this  coopllcated  day  and  age  the  more  comnunlcatlon 
we  encourage  the  better  off  we  are*  And  I  have  gotten  a  great  deal 
of  Information,  In  ay  own  career  and  life,  with  respect  to  Government 
functions,  from  reading  books  written  by  private  people  who  had  been 
Government  employees*  I  think  that  every  effort  should  be  made  to 
increase  the  incentive  for  these  books* 

MCDOHAIJ)*  I  direct  my  remarks  to  subparagraph  (a)*  We  have  been 
laboring  under  a  mere  reference  to  "Government  publications"  In  the 
statute,  and  It  Is  desirable  to  have  a  definition  somewhat  along  these 
lines*  I  agree  with  vhat  Mr*  Irwin  Karp  said  about  the  unduly 
restrictive  nature  of  this  definition*  At  the  end  of  the  fifth  line, 
the  reference  to  "in  the  course  of  executing"  Is  a  very  broad  phrase, 
vhl<A  might  encompass  all  acts  done  "while  executing,"  or  "not 
Inconsistent  with."  And  I  suggest  that  it  would  be  better.  In  such  a 
definition,  to  say  "created' by  an  official  or  enployee  of  any  department, 
agency,  ofHce,  branch,  or  service  of  the  United  States  Govexument 
under  orders  or  as  a  required  part  of  executing  his  dxztles  (or  the 
duties)  of  his  office  or  position*" 

I  believe  that  there  was  no  Intention  to  change  the  existing  law 
as  Indicated  by  a  few  cases*  And  It  might  be  helpful  to  cite  one 
which  In  my  opinion  shows  a  set  of  facts  very  close  to  the  line* 

When  Captain  Sherrill  was  an  Instructor  at  Ibrt  Leavenworth  his  Job 
was  to  teach  map-making*  He  took  It  upon  himself  to  write  a 
monograph  which  became  used  as  a  text*  This  was  printed  on  the 


-66- 


January  16,  19^3 


Government  prees^  the  Leavenworth  press.  Hevertbeless^  In  this 
IMLstrlet,  it  was  decided  that  he  did  not  lose  his  rl^^ts.  They  did 
not  belong  to  the  Government,  because  he  was  not  required  to  write 
a  textbook  to  accompany  his  course. 

Nov,  if  we  refer  in  ova:  definition  to  ’Snrltten  In  the  course  of 
executing  his  duties,**  I  think  that  C«^ptaln  Sherrill  might  very  veil 
have  lost  that  case  under  this  definition.  I  reconmend,  therefore, 
that  It  be  made  more  spedfic  In  this  respect. 

In  the  next  sentence— "Ihe  availability  of  copyright  protection 
shall  not  be  affected..."— I  would  suggest  a  silently  different 
approach,  because  In  the  beginning  of  this  svibparagraph  ve  talk  about 
"copyright  protection... shall  not  be  available."  If  we  are  to  change 
the  beginning  of  this  second  sentence  so  that  it  reads  "The  inv- 
avallablUty  of  copyrlf^t  protection  shall  not  follow  as  a  matter  of 
course  from  the  use  of  United  States  funds,  etc.,"  It  would  be  more 
consistent  as  a  matter  of  draftsmanship. 

And  In  the  third  sentence — where  reference  Is  made  to  "owning 
copyright  In'  unpublished  works"— as  we  all  know,  some  uxipubllshed 
works  may  be  copyrighted,  but  this  seems  to  raise  the  question  In 
this  section  as  to  vdiether  all  uzipvbllshed  works  are  subject  to 
copyi’lght  protection.  I  would  attenqit  to  avoid  'that  here  and  meet 
It  elsewhere  by  saying,  "No'thlng  In  this  subsection  shall  preclude 
the  United  States  from  Initially  owning  all  rl^ts  In  unpublished 
works" — because,  certcdnly,  until  a  work  Is  published,  the  Government 
should  own  what  Its  employees  have  written  under  orders  or  as  a 
required  part  of  executing  their  duties. 

rOSENFIELD.  I  would  like  to  address  myself  to  (c)  If  I  may.  I 
find  myself  a  little  embarrassed  'to  disagree  point-blank  with  Mr. 
SChulman,  but  I  think  this  proposal  Is  wrong  both  in  principle  and  In 
practice,  and  perhaps  suffers  from  Constitutional  difficulties. 

In  my  Judgment  IVeedom  of  Press  is  not  subject  to  sale  because  It  is 
expensive  'to  the  United  S-tates  Government.  I  'think  ve  are  dealing 
here  vl'th  something  a  little  different  from  the  ordinary  copyrle^t. 
sl-tuatlon,  that  the  Constitutional  guaranty  of  the  First  Amendment 
for  Freedom  of  Press  was  directed  against  the  Government.  And 
therefore  It  is  a  qui'te  different  picture  that  we  face  here  from  that 
faced  In  the  ordinary  copyri^t  sl'tviatlon. 

In  principle,  ve*re  dealing  here  vl'th  the  public's  right  to  public 
documents,  and  It  doesn't  make  any  difference  on  that  score  that  It 
Is  more  expensl-ve  to  publish  them  without  copyright,  or  even  'that  they 
may  be  perverted  outside  the  United  S-tates'  borders.  There  la  a 
higher  principle  established  In  'the  Constitution,  In  the  First 
Amendment. 
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Secondly,  In  practice  I  think  the  proposal  Is  woag,  because  It  vUl 
envisage  all  kinds  of  politicking,  vhether  It  Is  to  be  adnlnlstered 
by  a  Qovemnent  agency,  an  Ssecutlve  agency,  as  vas  suggested  before, 
or  a  Congressional  agency.  I  vas  not  aware  that  Executive  agencies 
vere  exen^it  fron  politics. 

Furthexmore,  In  passing.  If  you  are  dealing  vlth  the  public  Interest 
Involved,  why  cannot  the  public  be  heard  on  this  Issue?  Your  proposal 
would  pendt  the  requesting  agency  to  inake  a  representation  to 
whichever  agency  Is  pemltted  to  authorize  the  copyrl^tlng,  without 
any  contrary  opportunity  to  anyone  else  whatsoever  to  be  heard.  !Ihla 
wxndd  all  be  dona  hush-hush,  and  nobody  would  get  an  opportunity  to 
protest  exenqrtlons  fron  the  no-oopyrlght  principle.  If  It  Is  the 
public  Ixxterest  that  we  are  talking  about,  \fby  Is  not  the  public  given 
an  opportunity  to  deal  with  It?  And  we  know  very  well  that  the  public 
t  would  not  be  given  such  qpporttmlty  under  your  proposal. 

I  night  point  out,  as  to  the  suggestion  of  the  Director  of  the 
Rireau  of  the  Budget,  that  the  last  time  that  the  Director  of  thr 
Bureau  of  the  Budget  dealt  with  this  problem  he  reconmended  tha1 
Oovemment  publications  be  published  privately  to  save  Govemnmn. 
money.  That  was  his  principal  Interest,  not  the  overriding  right  of 
the  American  people's  "Right  to  I^ow." 

Therefore,  both  In  principle  and  practice,  I  find  myself  obliged 
to  disagree  with  Mr.  Schulman  and  with  the  Reglater's  s\jggestlon.  I 
ml^t  add,  although  X  have  not  done  any  research  on  this  aspect,  that 
I  have  a  visceral  feeling  that  there  may  be  a  Constitutional  objectlm 
to  the  particular  proposal  of  having  the  Joint  Cosnlttee  exercise  this 
executive  authority.  Either  It  Is  a  Congressional  decision  or  an 
Executive  decision,  and  ve  might  run  Into  the  problem  of  the 
Constitutional  right  of  a  Congressional  committee  to  make  this  kind 
of  a  decision.  I  am  sure  that  other  people  have  researched  this, 
and  I  may  be  wrong.  But  I  present  this  particular  observation  as  a 
further  possible  objection  to  (c)  In  Its  present  or  In  any  other 
form. 

In  brief,  I  think  (c)  ought  to  be  excluded  completely  as  being  wrozig 
as  a  matter  of  fundamental  lav,  and  In  being  undesirable  both  as  a 
matter  of  principle  and  practice. 

PILPEL.  I  Just  want  to  say  that  I  cannot  see  any  question  of  the 
applicability  of  the  First  Amendment  l^re.  As  I  recall  that  amendment. 
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It  proTldea  that  Oongress  shall  make  no  lav  abridging  rights  of 
freedon  of  speedi  or  of  ths  press.  The  sane  Constitution  gives 
Congress  the  rl^t  to  confer  copyright  protection.  But  the  provi¬ 
sion  against  copyright  In  Oovermient  publications  Is  nxxt  In  the 
Constitution.  It's  only  In  the  Copyright  Act^  Isn't  that  correct? 

So,  I  repeat,  I  vould  think  that  any  discussion  of  First  Amendment 
principles  Is  Irrelevant  here.  The  basic  questions  Vhlch  have  been 
raised  have  to  do  rather  vlth  whether  the  formulations  In  this  section 
vlU  meet  some  of  the  pressing  questions  In  this  field.  I'm  not  at 
all  clear  that  the  words  "...created  by  an  official  or  employee. . .in 
the  course  of  executlxig  the  duties  required  of  him"  ansvers  most  of 
the  questions  vlth  vhlch  most  of  us  are  concerned. 

For  example,  suppose  a  lot  of  material  vas  created  by  a  Federal 
Ckovemment  official  In  the  course  of  his  executing  his  duties,  but  he 
is  DO  longer  executing  any  duties  at  all.  In  other  words,  he  Is  a 
past  employee.  Does  the  proposed  solution  mean  that  In  these  circum¬ 
stances  he  can  or  cannot  utilize  In  his  private  copyrighted  vrltlngs 
materj^  previously  transmitted  to  his  employer  or  superior  officer? 

I  realize  no  statute  can  answer  all  specifics,  but  I  think  that  this 
section  Is  so  worded  that  It  may  not  advance  the  cause  of  answering 
any  specifics  at  all . 

I'd  also  like  to  address  myself  to  subdivision  (d),  and  to  a  rather 
specific  problem  as  to  vhlch,  perhaps,  consideration  has  been  given. 
And  that  Is  the  situation  where  unjnibilshed  material  Is  going  to  be 
published  for  the  first  time  by  the  United  States  Government,  but  It 
does  not  In  any  sense  belong  to  the  Government.  I  refer,  for  example, 
to  a  study,  let's  say,  imide  under  private  auspices  by  a  prominent 
physicist  who  Is  asked  to  testify  before  a  Congressional  Committee. 

Bov  this  might  be  covered  If,  In  the  second  line,  the  reference  to 
"copyrl^t"  Is  deemed  to  Include  common  law  as  well  as  statutory 
copyrl^t,  but  It '  s  not  clear  to  me  that  It  does  Include  common  lav 
copyrl^ts  at  the  present  time,  nils  problem  of  witnesses  being 
unwilling  to  testify  before  Congressional  Committees  as  to  their 
findings  because  of  fear  that  their  material  will  appear  in  the 
Congressional  Record  and  thus  go  Into  the  public  domain  Is  one  which 
has  been  presented  to  me  several  times,  and  one  which  I  think  Is 
wrthy  of  consideration. 

Finally,  I  note  that  there  Is  a  statement  that  "as  a  condition  to 
the  publication  of  such  material...,"  etc.,  and  I  wonder  whether 
consideration  has  been  given  In  this  connection  to  the  fact  that 
sometimes  you  may  not  be  In  a  position  to  ask  the  consent  of  the  owner. 
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Mr.  Olsson's  point  la  the  point  I  am  pressing  here.  In  other  vords« 
a  Government  agency  Is,  like  everybody  else,  protective  of  Its  ovn 
status.  A  Government  agency  Is  no  different  from  any  private  office 
in  this  regard.  I  never  knew  a  private  office  that  liked  to  have  its 
goods  stolen,  or  any  Government  office.  They  are  going  to  be  protec¬ 
tive  of  themselves.  And  experience  has  shovn.  In  fact,  extreme 
censorblp — the  refusal  to  permit  admittedly  Government  docvonents  to 
be  used  without  a  prior  Indication  of  vhat  precise  xise  was  to  be  made 
of  them,  and  of  exactly  vhat  you  were  going  to  quote.  And  the  axiswer 
Is  that  it  Is  none  of  their  business.  If  this  Is  a  Government  document, 
idilch  should  be  In  the  public  domain,  they  have  no  rl^t  to  Inquire 
about  that. 

Secondly,  If  I  may,  I  would  like  to  take  Professor  Nlmmer's  point 
on  the  Rand  Corporation.  I  quite  agree  with  him  that>  If  the  Govern¬ 
ment  both  pays  and  publishes,  ce3rtalnly  this  ou£^t  not  be  copyrighted 
by  Rand. 

But  If  you  use  Professor  Hlmmer’s  compromise,  look  at  what  you 
subject  yourself  to.  The  Rand  Corporation  publishes  a  mimeographed 
copy  and  puts  "Copyrleht”  on  It..  There  are  three  copies  In  existence, 
and  the  third  copy  Is  sent  to  the  Government  Printing  Office  for 
publication.  Is  this  In^robable?  Oils  Is  exactly  what  has  happened. 

And  what  I  am  suggesting  Is  that.  If  you  accept  the  theory  that  when 
the  Government  orders  something  and  pays  for  It  100  percent  It  ou^t 
to  be  In  the  public  domain  if  the  Government  publishes  It,  then  It 
seems  to  me  the  dynamics  of  evasion  of  this  require  you  to  go  further. 
And  I  would  suggest  to  Professor  Nlmmer  that  he  look  at  the  actual 
e^qperlence  with  the  Rand  Corporation  and  some  of  these  other  things, 
to  see  that  the  dynamics  of  evasion  are  exactly  what  he  Is  talking  about. 

KAMINSTEEN.  Before  you  answer.  Professor  Rlnmer,  Ted  Jackson  will 
you. . .7 

JACKSON.  I  Just  wonder  why  it  Is  necessary  to  give  the  Government 
Xuotectlon  In  unpublished  works.  And  I  wondered  whether  Mr.  Olsson's 
comments  concerning  the  news  media's  need  for  free  access  to  Government 
material  wouldn't  apply  equally  to  that  situation,  as  well  as  to  the 
Government  deciding  which  special  published  material  should  not  be 
■  available. 


busier.  If  I  may  reply  to  Mr.  Rosenfield,  It  seems  to  me  Mr.  Rosen- 
fleld-ls  throwing  out  the  baby  with  the  bath.  True,  there  can  be 
borderline  situations  such  as  the  one  you  suggest,  and  perhaps  even 
evasion — althou£^  quaere  whether.  If  they  are  shown  to  be  evasions, 
the  rule  would  apply. 
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But  eta  agalxist  the  borderline  sltxiatlons  and  as  against  the  evasions — 
In  order  to  guard  against  that— vhat  It  seems  to  me  you  vovtld  be  doing 
Is  saying  In  effect  that  the  Government  may  not  give  grants  to  private 
scholars,  private  people  vbo  want  to  make  serious  studleo  but  vho  vant 
to  be  able  to  ovn  and  command  the  rights  In  vhat  they  do>  Where  the 
Ford  Foundation,  or  Rockefeller,  or  vhoever,  may  be  quite  vlUlng  to 
do  this,  and  permit  the  scholar  or  vhoever  It  Is  to  keep  the  results 
or  proceeds  from  his  vork,  you  vould  preclude  the  Qoverament  trcex 
making  similar  grants. 

Z  think  If  this  vere  done  It  vould  seriously  Inhibit  progress  of 
science  and  the  useful  arts,  to  not  coin  a  lAirase.  So,  Just  because 
there  are  borderline  sltvtatlons,  I  don't  think  that  this  Is  the 
ansver. 

KARP.  Depending  on  one's  political  philosophy,  the  fact  that  the 
Government  copyright  meiy  prevent  the  making  of  grants  may  or  may  not 
be  a  good  thing.  But  I  muldn't  think  that  giving  money  to  somebody 
as  a  grant  vould  necessarily  constitute  employing  him,  or  making  him 
In  any  vay  a  contractor  of  the  Government.  So  I  can  see  no  xreason 
vhy  the  making  of  a  grant,  vhlch  Is  clearly  a  grant,  i«ould  prevent 
copyrighting  a  vork.  It's  a  gift,  a  subsidy,  a  donation.  It's  not 
employment. 


Pardon  me,  but  this  vhole  thing  arose  from  my  siiggestion 
that  the  Government  innunlty  should  be  extended  to  the  Independent 
contractor  situation,  vhere  Its  not  employment.  In  the  limited 
situation  vhere  the  Government  both  pays  for  it  and  does  the  publishing 
through  governmental  facilities.  It  seems  to  me  that  this  Is  an 
Independent  contractor,  although  not  an  employee  situation. 

KARP.  In  fact,  I  think  another  distinction  Is  that  vhen  you  give 
a  poet  a  grant  to  vrlte  poetry,  you  are  ordinarily  not  telling  him 
vhat  you  vant  him  to  produce,  emd  you're  not  doing  It  because  you 
vant  him  to  produce  a  partlc\d.ar  result.  When  you  hire  the  Rand 
Corporation  to  make  a  study,  or  a  contractor  to  do  something  that  you 
vant  for  some  specific  use,  I  think  there's  quite  a  bit  of  a  distinction, 
a  definitional  distinction. 

KAMIRSTEIN.  Miss  Pedersen,  vould  you  like  to  close? 

PEDERSER.  I  would  like  to  ask  Professor  Nlmmer,  In  your  Rand  example 
are  you  also  lncl\idlng  the  fact  that  the  Independent  contractor  vas 
engaged  to  produce  a  specific  work? 
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XZMMES.  Tea,  it  is  ordinarily  true  of  an  Independent  eontraotor 
that  there  la  no  aupervlalon  of  the  nay  a  thing  la  done^  hut  there 
Is  an  agreeBsant  in  adyanee  as  to  the  result  vhloh  la  bo]^  to  he 
achieTed.  Z  think  anybody  getting  a  grant  has  to  undertake  that  he 
la  going  to  try  to  aohleve  a  given  result. 

‘  *  KAMUSCEDI.'  Z  should  like  to  echo  the  Llhrarlan's  coamant  this 
■omlng  and  thank  you  for  cctalng  down.  Ve  will  meet  again  soon. 


